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[. INTRODUCTION

1. Political parties are critical institutions through which citizens organise themselves to
participate in public life, among which they choose at elections, and through which
elected officials co-operate to build and maintain the coalitions that are the hallmark of
demaocratic politics. They are vital to the realisation of representative democracy. While
the role and importance of political parties has long been recognised, specific legal
regulation of political parties is a relatively recent development. Although many states
with a party-based system of governance now refer to the role of political parties in
their constitutions or other laws, the first instances of legislation aimed directly at
political party regulation in Europe did not occur until the 1940’s.! Even today, with the
development of legal regulation of political parties, the degree of regulation in states
varies significantly, due to differences in legal tradition and constitutional order, rooted
in the political history of the specific country.

2. The unique historical development and politico-cultural context of each country
precludes the development of a single, universal code of regulation for political parties.
However, basic tenets of democracy, as well as recognised human rights, allow for the
formulation of some common principles for the regulation of political parties applicable
to the various legal systems of the Council of Europe member states and OSCE
participating States. But these principles are not necessarily in harmony with each
other. To a certain extent they are derived from and based on different, sometimes
conflicting sets of values, among which a compromise must be reached. That
compromise may differ, depending on the type of electoral system and the model of
democracy that have developed in the particular country. It is these common principles
that are dealt with in these Guidelines, further interpreted and explained in the
Interpretative Notes.

3. This second edition of the Guidelines on Political Party Regulation — Principles and
Interpretative Notes - extends and elaborates on the themes of the first edition and
adds to it by highlighting new developments and upcoming issues in the area of
political party regulation. Like the first version of the Guidelines,> adopted and
published in 2011, the Guidelines were prepared by the Core Group of Experts on
Political Parties of the Organisation for Security and Co-operation in Europe’s (OSCE)
Office for Democratic Institutions and Human Rights (ODIHR), together with the
Council of Europe’s European Commission for Democracy through Law (Venice
Commission) and the Group of States against Corruption (GRECO).

4. These Guidelines on Political Party Regulation were approved by the Council for
Democratic Elections at its 69™ online meeting (7 October 2020) and adopted by the
Venice Commission at its 125" online Plenary Session (11-12 December 2020).

5. The Guidelines are primarily intended to illuminate a set of hard law and soft law
standards, as well as to provide examples of good practices for legislators tasked with
drafting laws that regulate political parties. However, the Guidelines may also serve
other public authorities, the judiciary, legal practitioners, human rights defenders, etc.
concerned with political party regulation, including political parties themselves, their
leadership and members. The present Guidelines also complement, among other
OSCE and Venice Commission documents, the OSCE/ODIHR-Venice Commission

1 See Ingrid van Biezen, Constitutionalizing Party Democracy: The Constitutive Codification of Political Parties in
Post-war Europe, (2012) British Journal of Political Science 42(1), pp. 187-212.

2 Venice Commission and OSCE Office for Democratic Institutions and Human Rights (OSCE/ODIHR), CDL-
AD(2010)024, Joint Guidelines on Political Party Reqgulation.
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Guidelines on Freedom of Association,® which serve as an “umbrella” document in the
field of freedom of association.

6. The Principles and Interpretative Notes in these Guidelines are based on universal and
regional treaties and other documents relating to the protection of human rights. They
are also based on evolving state practice as reflected, inter alia, in domestic legislation
as well as judgments of national and regional courts and the commitments and views
of inter-governmental bodies; and on general principles of law recognised by the
community of nations. The Guidelines, furthermore, take into account relevant OSCE
commitments related to democratic governance, as well as guidelines and opinions of
ODIHR and the Venice Commission on political parties. One objective of the
Guidelines is to articulate a minimum baseline in relation to international standards, by
marking a threshold that must be met by states in their regulation of political parties.
However, the Guidelines, in combination with the Interpretative Notes, are intended
not only as a summary of the bare minimum of existing legal obligations. They also
reflect legal developments at the international and domestic levels and exemplify good
practices.

7. ltis critical that these Guidelines should not be construed as a justification for imposing
undue restrictions on political parties as major players in pluralistic democracies. The
Guidelines should principally be seen as a means to protect the rights and freedoms
of political parties, while at times advocating for regulations necessary to ensure their
proper functioning. Thus, the Guidelines do not discourage laws, customs or
agreements offering more favourable conditions to political parties.

8. Chapter Il gives a short introduction as to the relevance and functions of political
parties, including the various dimensions and views pertaining to their nature and their
regulation. The Principles (Chapter Ill) formulate the main generally recognised
principles governing political party regulation. Chapter IV contains the Interpretative
Notes, essential to a proper understanding and interpretation of the Guidelines, as they
clarify and expand upon the Principles and, furthermore, provide examples of good
practice. The Interpretative Notes constitute an integral part of the Guidelines and
should be read in concert with the Principles in order to ensure their full understanding
and promote the development of relevant issues.

9. These Guidelines do not substantively address issues concerning electoral systems
and electoral processes, including the issues of disinformation during election
campaigns, election dispute resolution and the use of digital technologies in elections.
In particular, concerning the use of digital technologies during elections and the
required guarantees to prevent their possible abuses, the rapid developments in this
complex field, which poses new challenges to policymaking and requires very nuanced
and specific attention, it also makes it impossible to cover this important field simply
as one section in a set of guidelines that are primarily on political party regulations. For
these reasons, the Venice Commission and ODIHR have devoted various other
documents that specifically address those issues.*

3 Venice Commission and OSCE/ODIHR, CDL-AD(2014)046, Joint Guidelines on Freedom of Association.

4 Venice Commission: CDL-AD(2019)016, Joint Report on Digital Technologies and Election; concerning the electoral
systems; CDL-AD(2015)001, Report on Proportional Electoral Systems: the Allocation of Seats inside the Lists
(open/closed lists); CDL-AD(2010)007, Report on thresholds and other futures of electoral systems which bar parties
from access to parliament; CDL-AD(2008)037, Comparative report on thresholds and other futures of electoral systems
which bar parties from access to Parliament — comparative report; CDL-AD(2004)003, Report on Electoral systems —
Overview of available solutions and selection criteria; CDL-AD(2020)025, Report on Election dispute resolution; CDL-
AD(2020)037, Study - Principles for a fundamental rights-compliant use of digital technologies in electoral processes.
OSCE/ODIHR: ODIHR Handbook for the Observation of Election Dispute Resolution; ODIHR Handbook for the
Observation of New Voting Technologies; ODIHR Handbook for the Observation of Campaign Finance.



https://www.osce.org/odihr/132371
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2019)016-e
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2015)001-e
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2015)001-e
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)007-e
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)007-e
https://www.venice.coe.int/webforms/documents/CDL-AD(2008)037.aspx
https://www.venice.coe.int/webforms/documents/CDL-AD(2008)037.aspx
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2004)003-e
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2004)003-e
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2020)025-e
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2020)037-e
https://www.osce.org/odihr/elections/429566
https://www.osce.org/odihr/elections/new_voting_technologies
https://www.osce.org/odihr/elections/new_voting_technologies
https://www.osce.org/odihr/elections/135516
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10. There are several Annexes appended. Annex A contains a list of selected universal
and regional treaties and documents dealing with rights relevant to political party
regulation. Annex B includes case citations from the European Court of Human Rights
(ECtHR) judgments and jurisprudence from the United Nations Human Rights
Committee. Annex C lists relevant sources of the Council of Europe, such as the
Parliamentary Assembly and the Venice Commission, related to the proper functioning

of political parties, Annex D provides examples of model political party codes of
conduct.



CDL-AD(2020)032 -8-

Il. POLITICAL PARTIES: THEIR IMPORTANCE, FUNCTIONS AND REGULATION

1. The Classification and Importance of Political Parties and their Functions

11.

12.

13.

14.

15.

16.

17.

For the purposes of these Guidelines, a political party is “a free association of
individuals, one of the aims of which is to express the political will of the people by
seeking to participate in and influence the governing of the public life of a country, inter
alia, through the presentation of candidates in elections”.®

Political parties are a subcategory of the broader class of associations, some of which
seek to participate in and influence the governing of the public life of a country, inter
alia, by supporting the candidates of one or more political parties, lobbying government
officials, and engaging in campaigns in support of favoured policy positions. Political
parties are distinguished from the broader category of politically interested
associations by their aspiration to themselves present candidates for public office,
whether at the national or more local level. Because they are distinguished by their
aspirations and behaviour, it is not necessary that a political party identifies itself as
such.®

Because political parties are distinguished from other associations that may undertake
advocacy or political activities largely by intent or aspiration to present candidates, and
because states have a large margin of appreciation, based on their electoral systems
and particular circumstances, to establish criteria for actually being able to present
candidates, a narrower category of officially recognised political parties can be
further distinguished. Official recognition can be achieved through application or
petition, resulting in the association’s inclusion on an official party register (registered
party in those countries that have party registers) or by performing specified acts such
as actually presenting candidates at elections without a formal process of registration.
Officially recognised parties may be given special privileges in the governmental or
electoral arenas.

Within the category of officially recognised political party, some states further
distinguish between major parties, identified on the basis of their strength (for
example, percentage of the vote in prior elections, representation in parliament,
percentage of parliamentary seats contested) and other or minor parties. Major parties
may be subject to more stringent regulations and may also be given additional
privileges in comparison to minor parties.

Unless otherwise specified, the use of the terms “party” or “political party” in these
Guidelines refers to the broad category defined in paragraph 11 regardless of whether
the association is officially recognised as a party.

Politically interested associations, and political parties as a subcategory of politically
interested associations, are mechanisms for the exercise of individuals’ fundamental
rights of association and expression. As collectivities/organisations, politically
interested organisations and political parties themselves are also bearers of these
rights.

Political parties are additionally platforms for the exercise of individuals’ fundamental
right to elect and be elected. They have been recognised by the ECtHR as integral

5 Venice Commission and OSCE/ODIHR, CDL-AD(2010)024, Guidelines on Political Party Regulation, para. 9.

8 Thus,

the ltalian MoVimento 5 Stelle or the Alternative fir Deutschland are themselves political parties,

notwithstanding their self-image of “movements” and notwithstanding their self-proclaimed hostility to what they
identify as “political parties”.
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players in the demaocratic process. Although their position and legitimacy in society
have been weakened in recent years in various countries, they are still the most widely
utilised vehicles for political participation and the exercise of related rights. Until now,
no workable and legitimate alternative has developed.” Political parties still are of
primary importance in ensuring representation of the various groups of society,
including minorities, in political debate. They therefore continue to constitute a very
important basis for a pluralist political society and play an active role in ensuring an
informed and participative citizenry. Additionally, political parties provide an
organisational mechanism to facilitate co-ordination between officials in the executive
and legislative branches of government and can be effective in prioritising certain
issues on the legislative and political agendas within a system of government.

18. Political parties contribute to the performance of at least three vital functions in a
democracy. First, they facilitate the co-operation and co-ordination of individuals in the
exercise of their fundamental rights of association and expression. Second, they
further the co-operation and co-ordination among the holders of public office, both
within parliaments and across levels and institutions of government, thus facilitating
the coherence and effective making and implementation of policy. Third, they provide
a means to connect the organisations of citizens to the officeholders through the
formulation of political programmes between which voters can choose, the nomination
and support of candidates in elections, and by taking collective responsibility for
government in a way that would be impossible for officeholders individually.
Particularly in parliamentary systems, parties and their leaders - either in parliament or
in extra-parliamentary settings - negotiate with one another to form coalitions,
determine coalition policy and agree on the individuals who will occupy ministerial
offices. In order to appropriately support democracy, regulation of political parties may
address and support each of these functions and should limit the potential for their
abuse.

2. Three Dimensions

19. Understandings of the status and functioning of political parties in contemporary
democracies vary along three main dimensions. The first dimension concerns the
fundamental nature of parties and the internal relations between party candidates and
leaders, on the one hand, and party members or supporters, on the other hand. At one
end of this dimension, parties are understood to be teams of politicians engaged in a
competitive struggle for the people’s votes, surrounded by a more or less formally
organised group of supporters. Decisions are made by the leaders, and if the
supporters are dissatisfied, their proper recourse is to transfer their support to some
other party. Associated with this understanding is the idea, that although democracy
depends on a free and fair competition among a plurality of parties, this competition is
independent of the way in which those parties are organised internally. In the words of
imminent political scientist E.E. Schattschneider, “democracy is not to be found in the
parties, but between the parties.” At the other end, parties are understood to be
associations of citizens working collaboratively to participate in and influence the
governing of a country, inter alia, through the presentation of candidates in elections.
Decisions are properly made by the members, who are the essence of the party, and
if they are dissatisfied with the way in which their leaders or candidates act as the
agents of the members, their proper recourse is to replace those leaders or candidates.
This view is associated with the idea that democratic politics requires not only free and

7 See, for instance, Nancy L. Rosenblum, On the side of angels: an appreciation of parties and partisanship
(Princeton: Princeton University Press, 2008); Matteo Bonotti, Partisanship and political liberalism in diverse
societies (Oxford: Oxford University Press, 2017).

8 See E. E. Schattschneider, Party Government (New York: Holt, Rinehart, and Winston, 1942), p. 60.
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20.

21.

fair competition among parties, but also that parties be themselves internally
democratic.

The second dimension concerns the status of political parties vis-a-vis the state. At
one end, parties are understood to be fully private associations of individuals entitled
to the fullest possible associational autonomy in their internal and external functioning.
As private associations, political parties should be free to establish their own
organisation and rules for selecting party leaders and candidates, since this is integral
to the concept of associational autonomy. While some regulation may be necessary
for the proper functioning of any association, the singling out of parties for special
privileges or restrictions is inappropriate and potentially violates associational rights.
At the other end, because of their importance in the democratic process, and especially
if they are in receipt of significant public resources or legally assigned public
responsibilities, parties are seen to be essentially semi-state agencies,® properly
regulated in ways analogous to the regulation of other semi-public entities but without
losing their independence as entities enjoying the protection of Article 11 of the
European Convention for the Protection of Human Rights and Fundamental Freedoms
(ECHR) or Article 22 of the International Covenant on Civil and Political Rights
(ICCPR).10

The third dimension concerns the way regulations aim to structure the competition
among political parties. At one end the objectives are non-interference in the right of
parties to pursue their own interests in whatever way they think will be effective, and
non-interference in the right of citizens (and perhaps others) to support their preferred
party to whatever extent, and in whatever way, they choose. In maintaining “free and
fair” elections, the emphasis is on freedom, identified in terms of negative rights - the
right not to have one’s freedoms limited. At the other end, the objective is fairness and
a “level playing field.” In this view, it is necessary for the state to intervene in order to
redress, or at least to limit, the effects of disparities of resources in society, including
regulatory limits on the deployment of private resources in support of a party.

3. Two Models!?

22.

23.

The legal regulation of political parties is a complex matter, requiring consideration of
a wide range of issues, involving the three dimensions just sketched. Political parties
must be protected as an integral expression of the right of individuals and groups to
freely form associations. But, given the unique and vital role of political parties in the
electoral process and democratic governance, it is commonly accepted for states to
regulate their functioning insofar as is necessary to ensure effective, representative
and fair democratic governance. However, the type of electoral system and the model
of democracy predominant in a country to a large extent determine what the legal and
factual status of political parties should be.

Necessarily, there are tensions between the principles of party autonomy (a basic
element of the freedom of association) and of free competition on the one hand and

9 For example, in Smith v. Allwright (321 U.S. 649, 1944), the US Supreme Court ruled that Texas’ “statutory system
for the selection of party nominees for inclusion on the general election ballot makes the party . . . an agency of the
State” (p. 663, italics added), and therefore subject to constitutional restrictions that would not apply to a purely
private organisation.

10 According to the OSCE Copenhagen Document (1990), “in order to strengthen respect for, and enjoyment of,
human rights and fundamental freedoms, to develop human contacts and to resolve issues of a related
humanitarian character, the participating States agree on the following: [...] (5.4) a clear separation between the
State and political parties; in particular, political parties will not be merged with the State.”

11 See, on the distinction between these two models, i.e., ideal types, Venice Commission, CDL-AD(2015)020,
Report on the method of nomination of candidates within political parties.



https://supreme.justia.com/cases/federal/us/321/649/
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the principles requiring internal equality and democracy and fair competition on the
other. The balance struck between them can vary across systems. A dichotomy of two
main models can be discerned as to the status of political parties, their functioning,
and the required amount of regulation - with different, even contradictory views on the
three dimensions. The liberal or free market model in general gives primacy to a large
associational freedom of political parties in their internal and external functioning.
According to this principle of associational freedom, political parties are regarded as
private associations that should be free to establish their own internal organisation and
their rules for selecting party leaders and candidates and should not be hindered by
external regulations which limit free competition and political pluralism.

24. The egalitarian-democratic model, on the other hand, is primarily based on principles
of internal equality and democracy, and fair competition. The rationale of this model is
that because political parties are vital for political participation, elections and the
distribution of offices, and to a certain extent have a public function, they should
respect equality and democracy in their internal organisation and should be given a
fair and equal chance in electoral competitions. Often this model is combined with
emancipatory ideals, supporting positive measures to enhance the role of minority
groups within parties.

25. These models are ideal-typical, theoretical constructs forming the extremes of a
conceptual continuum. But in fact, national systems do not completely fulfill the
characteristics of just one ideal type at the expense of the other, and are located in
between these two ideal types, combining traits of one model with those of the other
model. Thus, in practice, political party systems are somewhere in between these two
models, to a certain extent based on the principle of freedom of association and free
competition, but in other aspects determined by principles of internal equality and
democracy, and fair competition. Indeed, an adequate party system should rest upon
some kind of compromise, a mixture between aspects of these two value-systems, in
order to reach an adequate balance. However, in formulating that balance, states have
a large margin of appreciation in opting (more) for one model or the other.

26. How to deal with the tensions between these dimensions, principles, models, and what
balance between them is regarded as adequate, depends on various factors. The main
factor is the concept of democracy which is de jure and de facto at the basis of the
constitutional order, determining what a political party is (for) and what its legal status
and autonomy should be. A system primarily based on a formal/procedural notion of
democracy — the liberal theory of a “free electoral market” — is likely to emphasise the
internal autonomy of political parties, in conjunction with their character of private
association, their right to associational freedom and their essential importance for a
political pluralism reflecting the pluriformity in society. This implies having no specific
rules, or only a few minimum rules, regulating political parties. A system that in essence
is grounded on a substantive concept of democracy — based on the assumption of
some fundamental values that democracy should adhere to, like for instance the
German concept of a “wehrhafte Demokratie” (a defensive or militant democracy?*?),
will have a more strongly regulated regime for political parties, concerning their status
and internal party organisation, as well as level playing field guarantees and
constitutional constraints.

27. What system prevails in a particular country is basically determined by its political
history and constitutional traditions, in the light of current-day circumstances. Much
also depends on a more detailed specification of the principal factors set out. Thus, it

12 See on this concept and its relevance for counteracting undemocratic parties: Svetlana Tyulikina, Militant
Democratic political parties and beyond, London and New York, 2015.
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28.

29.

cannot be assumed that attachment to the principle of associational autonomy
precludes every regulation of internal party procedure or other limitations, since this
depends on contestable normative assumptions as to an unbounded degree of
autonomy and self-governance flowing from freedom of association. The same,
however, is true in relation to the principles of equality and democracy. It is not self-
evident what concrete demands flow from attachment to these principles without
further inquiry as to the more specific precepts that constitute each of them.

The ECtHR, referring in its Yabloko judgment to this dichotomy between the
egalitarian-democratic model and the liberal model, is sensitive to the legitimacy of
both views.®® On the one hand, the Court does not deny the competence of states to
introduce some legislative requirements for the internal organisation and selection of
candidates for elections, in the interest of democratic governance. On the other hand,
state authorities should not interfere with the internal matters of political parties unless
necessary: it is up to the parties themselves to determine the manner in which their
conferences and decision procedures are organised. Likewise, it should primarily be
up to the political party and its members and not the public authorities to ensure that
the relevant formalities are observed in the manner specified in its articles of
association.* So, on the one hand, some kind of state regulation of the inner workings
of political parties may be acceptable; on the other hand, state interference may suffice
with formulating some, “requirements for parties to be transparent in their decision-
making and to seek input from their membership when determining party constitutions
and candidates.”®

The actual balance between the various principles thus, to a large measure, depends
on the extent to which a country in its constitution, legislation, history and practice
adheres to the one or the other view on democracy and the status of political parties.
For instance, the way in which constitutions refer to political parties, but also their
actual interpretation or application may have a significant impact on the legislation
concerning them. When the constitution imposes internal democracy, it mandates, or
at least allows, the legislator to establish requirements and proceedings for candidate
nomination, which bind all political parties. In this way, the constitution enables the law
to limit political parties’ freedom in their internal functioning. When the constitution
expressly recognises the freedom of political parties, the legislator in principle must be
more respectful of the autonomy of parties and the proportionality principle when
imposing restrictions. This does not imply that the law cannot rule on the internal and
external functioning of political parties at all.® It means in general that the conditions
for limiting their freedom of association imposed by the proportionality test are more
demanding, with the consequence that legislative restrictions will, in relative terms, be
more difficult to justify. This must be distinguished from a third situation, in which the
constitution makes no reference to political parties at all. In that case, political parties
probably will be protected by a general constitutional right to freedom of association,
which can be restricted on the basis of a general limitation clause. It is then open to
the legislator, subject to the proportionality principle in that clause, to impose regulatory
requirements on political parties or to regulate them by means of a general law,
applicable to all associations. But whether the legislator will have greater latitude in
this respect than in cases where the constitution specifically recognises the freedom

13 ECtHR, Yabloko Russian United Democratic Party and Others v. Russia, no. 18860/07, 8 November 2016,

para. 79.

14 ECtHR, Republican Party of Russia v. Russia, no. 12976/07, 12 April 2011, para. 88.

15 ECtHR, Yabloko Russian United Democratic Party and Others v. Russia, no. 18860/07, 8 November 2016,
para. 79, referring to para. 98 of the (2010) OSCE/ODIHR-Venice Commission Guidelines on Political Party
Regulation.

16 1t may be that the Constitution both subscribes to the principle of associational freedom and to the necessity of
internal democracy, see for instance Article 21 of the German Grundgesetz.
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of political parties is not self-evident. For instance, it may be that courts, or the
legislature itself, relying on the liberal model, regard political parties as a privileged
category that should be left more internal and/or external freedom by the legislature
than “ordinary” associations. In sum: the actual meaning and functioning of
constitutional and ordinary laws on political parties to a large extent depends on the
model they are based upon.

Understanding the divergences between the formal/liberal model, based on the
primacy of the freedom of association and free competition, and the alternative model,
grounded in substantive notions such as internal party democracy and equality, as well
as fairness of competition, can serve to explain how a system addresses political
parties in general, and what underlying tendencies determine the developments in
constitutional and statutory law regarding the regulation of political parties. During the
last decades, many countries have evolved from a liberal model towards increased
regulation of political parties, introducing requirements as to internal democracy and
equality, external accountability and (more) respect for the basic elements of
constitutional order. The principle of non-intervention that has prevailed across
Western Europe from the very emergence of political parties is no longer the dominant
paradigm. Moreover, in many other countries, having moved away from an
authoritarian or totalitarian regime towards a pluralistic approach, there are frequent
constitutional references to respect for democratic and equality principles, to be taken
into account by political parties.

Nevertheless, there is still discretion for states to opt for the concept of a formal-
procedural democracy and a liberal theory on political parties, which prescribes the
state not to interfere in the internal autonomy of political parties and hardly allows limits
on their external functioning, instead of following a material democracy theory which
sets substantive requirements on their internal and external functioning. Recognising
these fundamental differences, the Guidelines do not favour one model over the other,
nor are they otherwise meant to provide uniform solutions or to develop a single model
law for the OSCE participating States and countries that are members of the Venice
Commission member States. Rather, the Guidelines are intended to identify and clarify
key existing international law standards, which formulate minimum standards for
political party legislation applicable in both models, as well as to provide examples of
good practices for states. Political parties are associations that play a critical role in
the political sphere as a means to facilitate public participation in a democratic society.
Striking the appropriate balance between the various values and principles may
require well-crafted and often narrowly tailored legislation. However, as stressed, such
legislation should not unduly interfere with the general principles on freedom of
association. The experience of several states within the OSCE and the Council of
Europe suggests that extensive regulation is not always necessary. But while it is not
necessary that political parties as such be governed under legislation that is different
from that regulating associations in general, additional - specific - legislation for political
parties may be developed on certain issues such as funding and oversight, to reflect
the unique role that parties play in a democratic society.
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Ill. PRINCIPLES

32. These Principles to a large extent are applicable independent of the prevalent model
of democracy in a respective country and are intended to provide overall guidance with
respect to the preparation, adoption and implementation of political party legislation.
However, these Principles must be read together with the ensuing Interpretative Notes,
for a further understanding and appreciation of the Guidelines.

33. Most Principles have a hard international law core and derive from various values and
legal sources, the most important being the freedom of association, as well as the
freedom of expression and opinion, enshrined in the ECHR and the ICCPR (1-4). From
these freedoms also flow requirements as to the legality and proportionality of
restrictions on these freedoms, and as to legal remedies ensuring the effectiveness of
these requirements (5-7). Furthermore, general provisions in the ECHR and the
ICCPR, as well as specific treaties on the protection of minorities providing for equal
treatment and non-discrimination, also play a fundamental role (8-9). The other
Principles - concerning good administration and accountability of political parties (10-
11) - although not containing hard law norms, formulate essential policy guidelines.

34. One basic rule is not listed as a normative Principle, because it is of a primarily
pragmatic nature, although it formulates an important aim of political party regulation.
A political party system must not only be in accordance with fundamental rights and
good policy; it must also be workable, must serve effective government. Accordingly,
party regulation also is a legitimate means to support effective democratic government
and should not lessen that capacity. For instance, for this purpose, reasonable
restrictions on political fragmentation such as electoral thresholds and minimum sizes
of parliamentary groups could be introduced, provided that they are proportionate and
necessary in a democratic society. Furthermore, limitations may be imposed on small
parties in respect of the formation, ballot access, election, independent functioning
within parliaments, and access to state resources in order to assure some coherence
in the political space.

Principle 1. Freedom of Association of Political Parties; Presumption of Lawfulness

35. According to the freedom of association guaranteed in Article 11 ECHR and Article 22
ICCPR, the right of individuals to associate and form political parties should, to the
greatest extent possible, be free from interference. Although there are limitations to
the right to freedom of association, such limitations must be construed strictly, and only
convincing and compelling reasons can justify limitations on freedom of association.
Limits must be prescribed by law, necessary in a democratic society, and proportionate
in measure. An individual’s association with a political party must be voluntary in
nature, and nobody may be forced to join or belong to any association against their
will. 1

36. However, the main subject of these Guidelines is not the individual right to freedom of
association, although it will be touched upon here and there. The Guidelines
concentrate on the collective dimension of the freedom of association (and related
rights), specifically the freedom of association of a particular type, the political party.
The freedom of association requires that political parties must be free from

17 Article 20(2) of the Universal Declaration of Human Rights: “No one may be compelled to belong to an
association.” This is also implied in the freedom of association, Article 11 ECHR. See also OSCE/ODIHR-Venice
Commission Joint Guidelines on Freedom of Assaociation, Principle 3 on freedom of establishment and membership
(para. 28), where it is underlined that “No one shall be compelled to belong to an association” and paras. 80-81.
See also United Nations Human Rights Committee, Gauthier v. Canada (Communication no. 633/95); and ECtHR,
Wilson, National Union of Journalists and Others v. the United Kingdom, nos. 30668/96 and 2 others, 2 July 2002.
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unnecessary and disproportionate interference. There should be a presumption in
favour of the lawfulness of their establishment, objectives and activities, regardless of
the formalities applicable for establishment or official recognition. Only convincing and
compelling reasons can justify limitations on the freedom of association of political
parties, and such limitations must be construed strictly. Any such limitations must be
prescribed by law, pursue a legitimate aim recognised by international standards,
necessary in a democratic society, and proportionate in measure and duration (see
Principles 5 and 6).

37. The right to freedom of association and the inter-dependent rights to freedom of
expression, opinion and assembly (Principle 3) should, insofar as possible, be enjoyed
free from state regulation and restriction. Any activities regarding the formation of new
political parties and their internal and external functioning that are not expressly
forbidden by law, should, therefore, be considered permissible. As specified in
paragraph 7.6 of the OSCE Copenhagen Document, the right to establish and
participate in and through political parties shall in principle be open to all, free from
requirements or undue regulation. States should enact and implement legislation
respecting the general presumption in favour of their formation, functioning and
protection. States that choose not to enact specific legislation on certain aspects of
political party regulation should ensure that the rights of political parties are adequately
protected through general constitutional provisions on the freedom of association and
regulations applicable to associations.

38. As political parties are integral and essential vehicles for political activity and
expression, their formation and functioning should not be limited, nor their dissolution
allowed, except in cases as prescribed by law and necessary in a demaocratic society
(Principles 5 and 6). Legal provisions to such effect shall be interpreted narrowly by
courts and authorities, and the state shall put in place adequate measures to ensure
that the above rights can be enjoyed in practice. In particular, the law should not forbid
a political party from advocating a change to the constitutional order of the state, as
long as the means used to that end are legal and democratic, and the change proposed
is in itself compatible with fundamental democratic principles.'®

39. While states have a wide margin of appreciation in setting the criteria for an officially
recognised party, failure to meet these criteria, including failure to acquire or maintain
party registration, by itself is never adequate grounds for banning or dissolution of a
party as defined in paragraph 11.

Principle 2. Duty to Respect, Protect and Facilitate

40. The state shall not only (passively) respect the exercise of the freedom of association,
but shall also actively protect and facilitate this exercise.’® The state shall protect
political parties and individuals in their freedom of association from interference by
non-state actors, inter alia by legislative means.?° The state must ensure that there is

18 ECtHR, Socialist Party and Others v. Turkey [GC], no. 21237/93, 25 May 1998, para. 41, states that
“(n)otwithstanding its autonomous role and particular sphere of application, Article 11 must also be considered in
the light of Article 10. The protection of opinions and freedom to express them is one of the objectives of the
freedoms of assembly and association as enshrined in Article 11. That applies all the more in relation to political
parties in view of their essential role in ensuring pluralism and the proper functioning of democracy.” The
requirement that political parties be granted freedom of expression clearly infers their right to freely solicit opinions,
including those on constitutional change, to the electorate. See ECtHR, Yazar and Others v. Turkey, nos. 22723/93
and 2 others, 9 April 2002, para. 49; Socialist Party and Others v. Turkey [GC], no. 21237/93, 25 May 1998, para.
45; ECtHR, Freedom and Democracy Party (OZDEP) v. Turkey [GC], no. 23885/94, 8 December 1999, para. 40.
19 See also Principle 2 of the Joint Guidelines on Freedom of Association: “The state’s duty to respect, protect and
facilitate the exercise of the right to freedom of association”.

20 United Nations Human Right Committee, General Comment no. 31: The Nature of the General Legal Obligation



https://hudoc.echr.coe.int/eng?i=001-58172
https://hudoc.echr.coe.int/eng?i=001-60416
https://hudoc.echr.coe.int/eng?i=001-58172
https://hudoc.echr.coe.int/eng?i=001-58372
https://www.osce.org/odihr/132371
https://undocs.org/Home/Mobile?FinalSymbol=CCPR%2FC%2F21%2FRev.1%2FAdd.13&Language=E&DeviceType=Desktop&LangRequested=False

CDL-AD(2020)032 -16 -

41.

42.

adequate protection against violence for candidates and supporters of political parties.
While other groups, associations or individuals must have the right to criticise political
parties and/or their opinions and demonstrate against them, violence or threats of
violence are not permissible.?! As stated by the ECtHR, “it is incumbent upon public
authorities to guarantee the proper functioning of an association or political party, even
when they annoy or give offence to persons opposed to the lawful ideas or claims that
they are seeking to promote. Their members must be able to hold meetings without
having to fear that they will be subjected to physical violence by their opponents. Such
a fear would be liable to deter other associations or political parties from openly
expressing their opinions on highly controversial issues affecting the community.”??

Furthermore, it is the responsibility of the state to ensure that relevant general and
specific legislation provides for the necessary mechanisms that, in practice, allow the
exercise of the right to freely associate and form political parties with others. Other
means of facilitating the right to freedom of association may include simplifying
regulatory requirements, ensuring that those requirements are not unduly
burdensome, facilitating access to resources and taking positive measures to
overcome specific challenges confronting disadvantaged or vulnerable persons or
groups. Where violations of the right to free association occur, the state bears the
responsibility to provide reparation, as appropriate, and to ensure the cessation of the
violation.

The state’s duty to protect the freedom of association of political parties extends to
cases where a party espouses ideas that do not enjoy the support of the majority of
society, as long as the promotion of such ideas does not involve or advocate the use
of violence or is not aimed at the destruction of democracy.?® Parties and their
supporters shall be able to assemble freely and communicate the party views, and
their opinions shall not be summarily blocked from receiving balanced media coverage,
especially by state-run media. Further, under paragraph 7.6 of the Copenhagen
Document, OSCE patrticipating States have committed themselves to ensure that all
parties, including those that present unpopular ideas, are able to compete with one
another on an equal footing under law. As such, states may not deny these parties
equal opportunities to compete in elections or receive legally prescribed funding.?

Principle 3. Freedom of Expression and Opinion

43.

Political parties shall have the right to freedom of expression and opinion (Articles 10
ECHR and 19 ICCPR) in order to pursue their objectives and activities, in addition to
the right to free expression and opinion held by the individual member, founders and
party functionaries. It is of paramount importance that political parties and their
members have the right to participate in political and public debate, regardless of
whether the position taken by them is in line with government policy or advocates for
legal or societal change or is unpopular or offensive to some groups.

on States Parties to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (2004), para. 8; and General Comment

no. 28 on Article 3 ICCPR: Equality of rights between men and women (2000), para. 31.

21 See, mutatis mutandis, ECtHR, Plattform “Arzte fiir das Leben” v. Austria, no. 10126/82, 21 June 1988, para. 32.
22 ECtHR, Ouranio Toxo and Others v. Greece, no. 74989/01, 20 October 2005, para. 37.

23 See, for instance, ECtHR, Yazar and Others v. Turkey, nos. 22723/93 and 2 others, 9 April 2002, para. 49;
ECtHR, Refah Partisi (the Welfare Party) and Others v. Turkey [GC], nos. 41340/98 and 3 others, 13 February
2003, para. 99; ECtHR, Kalifatstaat v. Germany (dec.), no. 13828/04, 11 December 2006.

24 The OSCE Copenhagen Document (1990), para. 7.6, states that participating States will “respect the right of
individuals and groups to establish, in full freedom, their own political parties or other political organisations and
provide such political parties and organisations with the necessary legal guarantees to enable them to compete
with each other on a basis of equal treatment before the law and by the authorities”.
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44. The case law of the ECtHR has elaborated on the relationship between the right to
freedom of association and the freedom of expression and opinion in a number of
judgments by stating that “protection of opinions and the freedom to express them
within the meaning of Article 10 of the Convention is one of the objectives of the
freedoms of assembly and association as enshrined in Article 11. That applies all the
more in relation to political parties in view of their essential role in ensuring pluralism
and the proper functioning of democracy.”

45. The freedom of expression and opinion is dependent upon free association in cases
in which individuals want to exercise that freedom collectively via an association. As
such, guaranteeing freedom of association also ensures that all individuals who wish
to exercise their right to freedom of expression and opinion through an association, are
able to do so, whether in a collective or individual manner.

Principle 4. Political Pluralism

46. Legislation regulating political parties should aim to facilitate a pluralistic political
environment. The ability of individuals to seek, obtain and promote a variety of political
viewpoints, including via political party platforms, is commonly recognised as a critical
element of a robust democratic society. As evidenced by ECtHR judgments as well as
the Copenhagen Document and other OSCE commitments, pluralism — inherent in the
fundamental Convention freedoms, as well as Article 3 of Protocol No. 1 to the ECHR
and equivalent ICCPR rights - is necessary to ensure that individuals are offered a real
choice among political parties.?® Regulations on political parties should be carefully
considered to ensure that they do not impinge upon the principle of political pluralism.

47. Political pluralism is critical to ensuring effective democratic governance and providing
citizens with a genuine opportunity to choose how they will be governed.?” Legislation
regarding political parties should promote pluralism as a means of guaranteeing
participation by all persons and groups, including minorities, in public life, which should
also allow for the expression of opposition viewpoints and for democratic transitions of
power.?8

Principle 5. Legality and Legitimacy of Restrictions

48. Any limitation imposed on the right of individuals to freedom of association and on the
fundamental rights of associations such as political parties shall be in compliance with
international standards. In particular, any restriction must be prescribed by law and
must have a legitimate aim recognised by international standards. Furthermore, the
law concerned must be precise, certain and foreseeable, in particular in the case of
provisions that grant discretion to state authorities, and must be formulated in terms
that provide a reasonable indication as to how these provisions will be interpreted and

25 ECtHR, Refah Partisi (the Welfare Party) and Others v. Turkey [GC], nos. 41340/98 and 3 others, 13 February
2003, para. 88; see also ECtHR, United Communist Party of Turkey and Others v. Turkey [GC], no. 19392/92,
30 January 1998, para. 42; ECtHR, Socialist Party and Others v. Turkey [GC], no. 21237/93, 25 May 1998, para.
41; ECtHR, Freedom and Democracy Party (OZDEP) v. Turkey [GC], no. 23885/94, 8 December 1999, para. 44.

26 See the OSCE Document of the Moscow Meeting of the Conference on the Human Dimension of the CSCE
(1991), para. 18, which states that “The participating States again reaffirm that democracy is an inherent element
in the rule of law and that pluralism is important in regard to political organisations.”

27 See, ECtHR, Refah Partisi (the Welfare Party) and Others v. Turkey [GC], nos. 41340/98 and 3 others,
13 February 2003, para. 89; ECtHR, Socialist Party and Others v. Turkey [GC], no. 21237/93, 25 May 1998, para.
41; ECtHR, Freedom and Democracy Party (OZDEP) v. Turkey [GC], no. 23885/94, 8 December 1999, para. 37,
all stating that there can be no democracy without pluralism.

28 See, among others, ECtHR, United Communist Party of Turkey and Others v. Turkey [GC], no. 19392/92,
30 January 1998, para. 43.
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49.

applied.?® Therefore, the restrictions must be clear, easy to comprehend, and uniformly
applicable to ensure that all individual members and political parties are able to
understand them, and anticipate what the consequences will be in case they breach
these rules. Full protection of rights must be assumed in all cases lacking specific
restrictions; if such protection is not granted, then states will be in violation of their
obligations under international human rights law. To ensure that restrictions are not
unduly applied and that remedies of review are effective (see Principle 7), legislation
must be carefully constructed to be neither too detailed nor too vague.®® Legislation
shall be adopted through a democratic process that ensures public participation and
review, and shall be made widely accessible so that individuals and political parties
are aware of their rights and are able to keep their conduct and activities in conformity
with the law.

Any limitations on political parties that restrict their right and their members’ right to
free association must be justified by the specific aims pursued by the authorities in line
with Article 11(2) of the ECHR (namely, “in the interests of national security or public
safety, for the prevention of disorder or crime, for the protection of health or morals or
for the protection of the rights and freedoms of others”). Article 22(2) of the ICCPR
contains a similar provision. This list of aims is exhaustive. Pursuant to these
provisions, as well as Article 18 of the ECHR, states shall not apply other restrictions
on the right to freedom of association than those that are based in these clauses. The
scope of these legitimate aims shall be narrowly interpreted.3!

Principle 6. Necessity and Proportionality of Restrictions

50.

51.

52.

According to Article 11 ECHR and Article 22 ICCPR, any limitation imposed on the
rights of political parties must be necessary in a democratic society, proportionate in
nature and time, and effective in achieving its specified purpose. The need for
restrictions shall be carefully weighed. The limitation chosen shall be proportionate and
the least intrusive means to achieve the respective objective. Particularly in the case
of political parties, given their fundamental role in the democratic process, prohibitive
measures shall be narrowly applied and shall never completely extinguish the right or
encroach on its essence. For instance, prohibiting the establishment of a political party
or dissolving a political party are sanctions of last resort and shall only be imposed in
exceptional cases under strict conditions.

Any action taken to achieve a legitimate aim must be necessary in a democratic
society. The state needs to prove the existence of a “pressing social need” and of
“relevant and sufficient” reasons. Regulations of political parties should be introduced
and implemented with restraint, acknowledging that permissible limitations to the right
to free association for political parties have been narrowly interpreted by the ECtHR:
“exceptions to the rule of freedom of association are to be construed strictly and only
convincing and compelling reasons can justify restrictions on that freedom.”3?

Moreover, any limitation on the formation or regulation of the activities of political
parties must be proportionate in nature. For instance, dissolution shall only be applied

29 ECtHR, Cumhuriyet Halk Partisi v. Turkey, no. 19920/13, 26 April 2016, para. 106.

30 See also, OSCE/ODIHR-Venice Commission, CDL-AD(2014)046, Joint Guidelines on Freedom of Association,
paras. 20 et seq.

31ECtHR, Refah Partisi (the Welfare Party) and Others v. Turkey [GC], nos. 41340/98 and 3 others, 13 February 2003,
para. 100.

32 ECtHR, Gorzelik and Others v. Poland [GC], no. 44158/98, 17 February 2004, para. 95; ECtHR, Sidiropulos and
Others v. Greece, no. 26695/95, 10 July 1998, para. 40; ECtHR, Tebieti Muhaffize Cemiyetti and Israfilov v.
Azerbaijan, no. 37083/03, 8 October 2009, para. 78.

33 ECtHR, Siirek v. Turkey (no. 1) [GC], no. 26682/95, 8 July 1999, para. 58; ECtHR, Refah Partisi (the Welfare
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as an instrument of last resort, when the legitimate aim cannot be reached using less
restrictive means of regulation. It is the most severe sanction available and should be
considered proportionate only when imposed in extreme cases of the most grave
violations.** In Resolution 1308 (2002) of the Parliamentary Assembly of the Council
of Europe (PACE), stated in paragraph 11 that, “a political party should be banned or
dissolved only as a last resort” and “in accordance with the procedures which provide
all the necessary guarantees to a fair trial.”

Principle 7. Effective Remedy

53. The ECHR generally guarantees the availability at national level of a remedy to enforce
the substance of the Convention rights and freedoms in whatever form they may
happen to be secured in the domestic legal order. The effect of this principle, according
to the case law concerning Article 13 ECHR, is therefore to require the provision of a
domestic remedy to deal with the substance of the Convention rights and to grant
appropriate relief.*> Moreover, the “authority” referred to in Article 13 ECHR does not
necessarily have to be a judicial authority; but if it is not, its powers and the guarantees
which it affords are relevant in determining whether the remedy before it is effective.3®
In addition, in its case law, the ECtHR has not yet expanded the protection of Article
6(1) to cases concerning the dissolution of a political party, as they concern a political
right, not a civil right. *” An exception was recognised only where the proceedings also
concerned the transfer of assets following dissolution; in this situation, the party’s or
members’ ownership rights were affected.®® However, the Venice Commission and
ODIHR take the view that, given the importance of political parties as vital instruments
of the freedom of association and fundamental for the democratic process and the
important consequences that the restrictions imposed on political parties may have,
any restriction on political party freedoms must be capable of being submitted to review
by an independent and impartial court, at least in the final instance. Moreover, the
prohibition/dissolution of a political party must always be decided by an independent
court.® To ensure an effective remedy, it is imperative for the procedure, before the
tribunal, including appeal and review, to be in accordance with fair trial standards. The
procedure shall be clear and affordable. Proper, timely and effective redress shall be
available to parties if a violation is found to have occurred. The principle of
effectiveness requires that some remedies be granted expeditiously. Remedies that
are not provided in a timely fashion may not satisfy the requirement that a remedy be
effective.

Party) and Others v. Turkey [GC], nos. 41340/98 and 3 others, 13 February 2003, para. 133. See paragraph 24 of
the OSCE Copenhagen Document.

34 ECtHR, Socialist Party and Others v. Turkey [GC], no. 21237/93, 25 May 1998, para. 51; ECtHR, Refah Partisi
(the Welfare Party) and Others v. Turkey [GC], nos. 41340/98 and 3 others, 13 February 2003, para. 133:
“measures of such severity might be applied only in the most serious cases [...] the nature and severity of the
interference are also factors to be taken into account when assessing its proportionality”.

35 See e.g., ECtHR, Nationaldemokratische Partei Deutschlands (NPD) v. Germany (dec.), no. 55977/13,
4 October 2016, para. 23.

36 See, mutatis mutandis, ECtHR, Conka v. Belgium, no. 51564/99, 5 February 2002, para. 75.

37 ECtHR, HADEP and Demir v. Turkey, no. 28003/03,14 December 2010, para. 87.

38 ECtHR, Refah Partisi (the Welfare Party) and Others v. Turkey (dec.), nos. 41340/98 and 3 others,
3 October 2000. See also, ECtHR, Yazar and Others v. Turkey, nos. 22723/93 and 2 others, 9 April 2002, para.
66, and, more recently, ECtHR, HADEP and Demir v. Turkey, no. 28003/03, 14 December 2010, para. 87. In the
case of ECtHR, Cumhuriyet Halk Partisi v. Turkey, no. 19920/13, 26 April 2016, which concerns the confiscation
of a substantial part of the assets of the applicant political party by the Constitutional Court following an inspection
of its accounts for the years 2007 to 2009, the Court did not find it necessary to rule on the applicability of Article 6
ECHR since the complaint was in any event inadmissible for reasons regarding the substance of the complaint in
the field of Article 6 ECHR.

39 See, CDL-AD(2014)046, Joint Guidelines on Freedom of Association, para. 256.
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Principle 8. Equal Treatment of Political Parties

54.

55.

56.

57.

58.

All individuals and groups that seek to establish a political party must be able to do so
on the basis of equal treatment before the law.*® No individual or group wishing to
associate as a political party shall be advantaged or disadvantaged in this endeavour
by the state. In particular, state regulations on political parties may not discriminate
against individuals or groups on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status.*

The state shall not discriminate among political parties on the basis of their political
programmes or membership. However, some kinds of differentiation can be justified,
based on objective grounds. It is permissible, for instance, to require that parties
demonstrate a well identified level of support before receiving specific benefits
accruing from the status of being a “party”. And it is also permissible to tailor both the
stringency of enforcement of regulations and the penalties for violations to the size and
resources of parties, so as not to unduly burden new or small parties while still having
sufficient punitive or deterrent impact on larger parties.

State authorities shall treat political parties on an equal basis and, as such, remain
impartial with regard to the establishment, registration and activities of political parties.
Authorities should refrain from any measures that could be seen as intended to
privilege some favoured political parties and disadvantage others. This holds good
insofar as these parties are in similar positions with respect to size and influence. Thus,
parties that are already in parliament may receive higher levels of state support than
parties that are not (yet) in parliament but may then also be subjected to stricter
reporting obligations (see also para. 136). All political parties should be given
opportunities to participate in elections free from distinction or unequal treatment by
authorities.

While states have broad freedom to establish criteria for entry into the category of officially
recognised party, and for distinguishing between major parties and other official
recognised parties, these criteria must be objective, and applied neutrally to all political
parties.

Within the political realm, requirements for equality may be interpreted to be absolute
or may be made on a proportional or “equitable” basis (they may, for instance, be
determined by the number of seats a party holds in parliament). Such difference in
treatment should not be considered discriminatory as long as it is based on objective
and reasonable grounds.

Principle 9. Equal Treatment by and within Political Parties, Special Measures, Internal
Democracy

59.

The right to freedom of association generally entitles those forming an association or
belonging to one to choose with whom they form an association or whom to admit as
members. A political party therefore is not required to accept individuals as members or
candidates who do not share its core beliefs and values.*? However, this freedom of

40 The OSCE Copenhagen Document, para. 7.6, states that “Participating States will respect the right of individuals
and groups to establish, in full freedom, their own political parties or other political organisations and provide such
political parties and organisations with the necessary legal guarantees to enable them to compete with each other
on a basis of equal treatment before the law and by the authorities.”

41 See Articles 2 and 26 of the ICCPR and Article 14 of the ECHR and Protocol No. 12 to the ECHR.

42 ECtHR, Associated Society of Locomotive Engineers and Firemen (ASLEF) v. the United Kingdom,
no. 11002/05, 27 February 2007, para. 39.
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choice is not unlimited as this aspect of the right to association is also subject to the
prohibition on discrimination, so that any differential treatment of persons with respect to
the formation or membership of an association that is based on a personal characteristic
or status must have a reasonable and objective justification.*®* When the distinction in
guestion operates on grounds such as colour or ethnic origin, or in the intimate sphere of
an individual’s private life — for example, where a difference of treatment is based on sex
or sexual orientation — particularly “weighty reasons” need to be advanced to justify the
measure.** Political parties may justify the use of restrictive membership criteria where
the objective of the association is to tackle discrimination faced by its members or to seek
to redress specific instances of historical exclusion and oppression by the majority, for
example, for endangered indigenous groups or marginalised groups.

60. The principle of equal treatment by and within political parties does not exclude that, in
order to ensure equal access to political life and eliminate structural historical inequalities,
temporary special measures are introduced aimed at promoting de facto equality within
political parties for women, persons with disabilities and ethnic, racial or other minorities
subjected to past discrimination.*® Furthermore, because political parties contribute to the
expression of political opinions and are dominant in the process of presentation of
candidates in elections, some kind of regulation of internal party activities might be
considered necessary for the proper functioning of a democratic society.

Principle 10. Good Administration

61. The implementation of legislation, policies and practices relevant to political parties
shall be undertaken by competent state authorities, including government bodies and
courts that act in an impartial manner and are free from partisan influence, both in law
and in practice. Such authorities shall also ensure that political parties, as well as the
public at large, have relevant information as to their procedures and functioning, which
shall be easy to understand and comply with. The scope of the powers of the
competent authorities shall be clearly and foreseeably defined in law, and all staff
employed by them should be appropriately qualified and properly supervised. The
decisions and acts of public authorities shall be open to independent review. The staff
of public authorities shall perform their tasks diligently, and any failings shall be
rectified, and abuses sanctioned. Also, timeliness is an important element of good
administration. Decisions affecting the rights of political parties shall be made in an
expeditious manner, particularly where they relate to time-sensitive processes, such
as elections.

Principle 11. Accountability

62. Political parties may obtain certain legal privileges that are not available to other
associations due to their participation in elections and government. While this is
particularly common in the areas of political finance and with respect to access to
media resources during election campaigns, these are not the only areas in which
political parties may have a privileged status. As a consequence of having privileges

43 See for example ECtHR, Willis v. the United Kingdom, no. 36042/97, 11 June 2002, para. 48.

44 See for example (gender discrimination), ECtHR, Staatkundig Gereformeerde Partij v. the Netherlands (dec.),
no. 58369/10, 10 July 2012, para. 73. See also ECtHR, Genderdoc-M v. Moldova, no. 9106/06, 12 June 2012,
para. 50. See also the OSCE High Commissioner on National Minorities (HCNM), Ljubljana Guidelines on
Integration of Diverse Societies & Explanatory Note (2012), which state that “While parties might have an objective
to promote and protect the rights and interests of one particular group, they should not refuse membership based
on ethnic affiliation” (p. 35).

45 See Atrticle 4(1) of the Convention on the Elimination of all Forms of Discrimination against Women (CEDAW);
Article 1(4) and 2(2) of the International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD); Article 5(4) of the Convention on the Rights of Persons with Disabilities (CRPD). That Article 5(4) CRPD
does not speak of temporary measures is self-evident.
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