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I ntroduction

On 8 November 2001 the Standing Committee of thigaReentary Assembly, acting
on behalf of the Assembly, adopted Resolution {28@1) inviting the Venice Commissibn:

I. to set up a working group, comprising represgines of the Parliamentary
Assembly, the CLRAE and possibly other organisatwith experience in the matter,
with the aim of discussing electoral issues ongular basis;

ii. to devise a code of practice in electoral reegtwhich might draw, inter alia, on
the guidelines set out in the appendix to the engitary memorandum of the report on
which this resolution is based (Doc. 9267), onuhderstanding that this code should
include rules both on the run-up to the electidre elections themselves and on the
period immediately following the vote;

iii. as far as its resources allow, to compile iat lof the underlying principles of
European electoral systems by co-ordinating, statidang and developing current
and planned surveys and activities. In the mediemm} the data collected on
European elections should be entered into a dat@abasd analysed and disseminated
by a specialised unit.

The following guidelines are a concrete responsetite three aspects of this
resolution. They were adopted by the Council fombDeratic Elections — the joint working
group provided for by the Parliamentary Assemblgoietion — at its second meeting (3 July
2002) and subsequently by the Venice Commissiits 5™ Session (5-6 July 2002); they are
based on the underlying principles of Europe’s e heritage; lastly and above all, they
constitute the core of a code of good practicel@cteral matters.

The explanatory report explains the principlesfseth in the guidelines, defining and
clarifying them and, where necessary, includingoremendations on points of detail. The
report was adopted by the Council for Democratiedfibns at its % meeting (16 October
2002), and subsequently by the Venice Commissiits 52" Session (18-19 October 2002).

The code of good practice in electoral matters wpproved by the Parliamentary
Assembly of the Council of Europe at its 2003 sessif' part and by the Congress of Local
and Regional Authorities of Europe at its Springssen 2003.

As requested in the Parliamentary Assembly’s teggmwi, this document is based on
the guidelines appended to the explanatory memarano the report on which the Assembly
resolution was based (Doc. 9267). It is also basedhe work of the Venice Commission in
the electoral field, as summarised in Document G2002) 7.

lItem 6; see Doc. 926 Report by the Political Affairs Committee; Rapigar: Mr Clerfayt.
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GUIDELINES ON ELECTIONS

adopted by the Venice Commission
at its 51st Plenary Session
(Venice, 5-6 July 2002)

l. Principles of Europe's electoral heritage

The five principles underlying Europe's electoratitage areuniversal, equal, free, secret
and direct suffragel-urthermore, elections must be held at regularwats.

1. Universal suffrage

1.1. Rule and exceptions

Universal suffrage means in principle that all harbaings have the right to vote and to stand
for election. This right may, however, and indekdwsd, be subject to certain conditions:

a. Age:
i. the right to vote and to be elected must beestitip a minimum age;
ii. the right to vote must be acquired, at thedgtat the age of majority;
iii. the right to stand for election should pretelsabe acquired at the same age as the
right to vote and in any case not later than the afj25, except where there are
specific qualifying ages for certain offices (emember of the upper house of
parliament, Head of State).

b. Nationality:
i. a nationality requirement may apply;
il. however, it would be advisable for foreigners be allowed to vote in local
elections after a certain period of residence.

c. Residence:
I. a residence requirement may be imposed,;
ii. residence in this case means habitual residence
iii. a length of residence requirement may be ingglosn nationals solely for local or
regional elections;
iv. the requisite period of residence should nateexi six months; a longer period may
be required only to protect national minorities;
v. the right to vote and to be elected may be @szbto citizens residing abroad.

d. Deprivation of the right to vote and to becedel:
i. provision may be made for depriving individualt their right to vote and to be
elected, but only subject to the following cumuwtatconditions:
ii. it must be provided for by law;
iii. the proportionality principle must be obseryednditions for depriving individuals
of the right to stand for election may be lessthan for disenfranchising them;
iv. The deprivation must be based on mental inagpac a criminal conviction for a
serious offence.
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v. Furthermore, the withdrawal of political righds finding of mental incapacity may
only be imposed by express decision of a courawf |

1.2. Electoral reqgisters

Fulfilment of the following criteria is essentiélalectoral registers are to be reliable:

i. electoral registers must be permanent;

ii. there must be regular up-dates, at least ongmaa Where voters are not registered
automatically, registration must be possible oveglatively long period;

iii. electoral registers must be published;

iv. there should be an administrative procedureibjext to judicial control - or a
judicial procedure, allowing for the registratiohaovoter who was not registered; the
registration should not take place at the pollitagisn on election day;

v. a similar procedure should allow voters to hen®rrect inscriptions amended;

Vvi. a supplementary register may be a means ohgittie vote to persons who have
moved or reached statutory voting age since fioalipation of the register.

1.3. Submission of candidatures

i. The presentation of individual candidates otslie®f candidates may be made
conditional on the collection of a minimum numbésignatures;

ii. The law should not require collection of thgrsatures of more than 1% of voters in
the constituency concerned;

lii. Checking of signatures must be governed byarckeiles, particularly concerning
deadlines;

Iv. The checking process must in principle covérsanatures; however, once it has
been established beyond doubt that the requisitabeu of signatures has been
collected, the remaining signatures need not beketke

v. Validation of signatures must be completed leydtart of the election campaign;

vi. If a deposit is required, it must be refundasit®uld the candidate or party exceed
a certain score; the sum and the score requesbedtsiot be excessive.

2. Equal suffrage
This entails:

2.1. Equal voting rightseach voter has in principle one vote; where tleeteral system
provides voters with more than one vote, each ‘msrthe same number of votes.

2.2. Equal voting poweseats must be evenly distributed between thetitoascies.

I. This must at least apply to elections to loweus$es of parliament and regional and
local elections:

ii. It entails a clear and balanced distributionsefats among constituencies on the
basis of one of the following allocation criteripopulation, number of resident
nationals (including minors), number of registeveders, and possibly the number of
people actually voting. An appropriate combinatibrthese criteria may be envisaged.
lii. The geographical criterion and administrativer possibly even historical,
boundaries may be taken into consideration.
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Iv. The permissible departure from the norm shawdtibe more than 10%, and should
certainly not exceed 15% except in special circamsts (protection of a concentrated
minority, sparsely populated administrative entity)

v. In order to guarantee equal voting power, tistrithution of seats must be reviewed
at least every ten years, preferably outside elegeriods.

vi. With multi-member constituencies, seats shquiferably be redistributed without
redefining constituency boundaries, which shouldvere possible, coincide with
administrative boundaries.

vii. When constituency boundaries are redefinedhickv they must be in a single-
member system — it must be done:

- impartially;

- without detriment to national minorities;

- taking account of the opinion of a committee, tgjority of whose members are
independent; this committee should preferably idela geographer, a sociologist
and a balanced representation of the parties &m#cessary, representatives of
national minorities.

2.3. Equality of opportunity

a. Equality of opportunity must be guaranteed fartips and candidates alike. This
entails a neutral attitude by state authoritiegarticular with regard to:

I. the election campaign;

ii. coverage by the media, in particular by thelmiypowned media;

iii. public funding of parties and campaigns.

b. Depending on the subject matter, equality magthet or proportional. If it is strict,
political parties are treated on an equal footmgspective of their current parliamentary
strength or support among the electorate. If ipngportional, political parties must be
treated according to the results achieved in thetieins. Equality of opportunity applies
in particular to radio and television air-time, fjalfunds and other forms of backing.

c. In conformity with freedom of expression, legabvision should be made to ensure
that there is a minimum access to privately ownadicvisual media, with regard to the
election campaign and to advertising, for all ggpants in elections.

d. Political party, candidates and election camp&igding must be transparent.

e. The principle of equality of opportunity can, gartain cases, lead to a limitation of
political party spending, especially on advertising

2.4. Equality and national minorities

a. Parties representing national minorities mugidrenitted.

b. Special rules guaranteeing national minoritieserved seats or providing for
exceptions to the normal seat allocation critevigplarties representing national minorities
(for instance, exemption from a quorum requiremelat)not in principle run counter to

equal suffrage.
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c. Neither candidates nor voters must find thenesebbliged to reveal their membership
of a national minority.

2.5. Equality and parity of the sexes

Legal rules requiring a minimum percentage of pessof each gender among candidates
should not be considered as contrary to the precgd equal suffrage if they have a
constitutional basis.

3. Free suffrage

3.1. Freedom of voters to form an opinion

a. State authorities must observe their duty ofnaéty. In particular, this concerns:
I. media;
ii. billposting;
lii. the right to demonstrate;
iv. funding of parties and candidates.

b. The public authorities have a number of positibkgations; inter alia, they must:
I. submit the candidatures received to the elettora
ii. enable voters to know the lists and candidatesding for election, for example
through appropriate posting.
iii. The above information must also be availabietie languages of the national
minorities.

c. Sanctions must be imposed in the case of breachduty of neutrality and voters'
freedom to form an opinion.

3.2. Freedom of voters to express their wishesaatidn to combat electoral fraud

I. voting procedures must be simple;

ii. voters should always have the possibility ofirg in a polling station. Other means
of voting are acceptable under the following coodi:

lii. postal voting should be allowed only where fhastal service is safe and reliable;
the right to vote using postal votes may be couwffiteepeople who are in hospital or
imprisoned or to persons with reduced mobility @retectors residing abroad; fraud
and intimidation must not be possible;

Iv. electronic voting should be used only if itsafe and reliable; in particular, voters
should be able to obtain a confirmation of theiregoand to correct them, if necessary,
respecting secret suffrage; the system must begdeaiant;

V. very strict rules must apply to voting by proxlyge number of proxies a single voter
may hold must be limited,;

vi. mobile ballot boxes should only be allowed undgict conditions, avoiding all
risks of fraud,

vii. at least two criteria should be used to asskesaccuracy of the outcome of the
ballot: the number of votes cast and the numberotihg slips placed in the ballot
box;

viii. voting slips must not be tampered with or ket in any way by polling station
officials;
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IX. unused voting slips must never leave the pglitation;

X. polling stations must include representativesaohumber of parties, and the
presence of observers appointed by the candidatess$ lb@ permitted during voting
and counting;

xi. military personnel should vote at their plack residence whenever possible.
Otherwise, it is advisable that they be registéoedbte at the polling station nearest to
their duty station;

xii. counting should preferably take place in pailistations;

xili. counting must be transparent. Observers, atds' representatives and the
media must be allowed to be present. These penmsuss also have access to the
records;

Xiv. results must be transmitted to the higherll@van open manner;

xv. the state must punish any kind of electoraidra

Secret suffrage

a. For the voter, secrecy of voting is not onlyightr but also a duty, non-compliance with
which must be punishable by disqualification of &ajlot paper whose content is disclosed.

b. Voting must be individual. Family voting and aoiher form of control by one voter over
the vote of another must be prohibited.

c. The list of persons actually voting should netdublished.

d. The violation of secret suffrage should be saned.

5.

Direct suffrage

The following must be elected by direct suffrage:

6.

I. at least one chamber of the national parliament;
ii. sub-national legislative bodies;
iii. local councils.

Frequency of elections

Elections must be held at regular intervals; aslegive assembly’s term of office must not
exceed five years.
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Il. Conditions for implementing these principles

1. Respect for fundamental rights

a. Democratic elections are not possible withowpeet for human rights, in particular
freedom of expression and of the press, freedoniraidlation inside the country, freedom of
assembly and freedom of association for politieabpses, including the creation of political
parties.

b. Restrictions of these freedoms must have a basiaw, be in the public interest and
comply with the principle of proportionality.

2. Requlatory levels and stability of electoral law

a. Apart from rules on technical matters and detailhich may be included in regulations of
the executive —, rules of electoral law must haheast the rank of a statute.

b. The fundamental elements of electoral law, imtipaar the electoral system proper,
membership of electoral commissions and the drawfrgpnstituency boundaries, should not
be open to amendment less than one year befordeatior, or should be written in the

constitution or at a level higher than ordinary law

3. Procedural guarantees

3.1. Organisation of elections by an impartial body

a. An impartial body must be in charge of apply@hgctoral law.

b. Where there is no longstanding tradition of adstrative authorities' independence
from those holding political power, independentpartial electoral commissions must be
set up at all levels, from the national level tdlipg station level.

c. The central electoral commission must be permanenature.

d. It should include:
i. at least one member of the judiciary;
ii. representatives of parties already in parliatn@nhaving scored at least a given
percentage of the vote; these persons must bdigdaf electoral matters.
It may include:
iii. a representative of the Ministry of the Intar;
Iv. representatives of national minorities.

e. Political parties must be equally represente@lentoral commissions or must be able
to observe the work of the impartial body. Equahtyay be construed strictly or on a
proportional basis (see point 1.2.3.b).

f. The bodies appointing members of electoral cassians must not be free to dismiss
them at will.

g. Members of electoral commissions must recei@edsrd training.
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h. It is desirable that electoral commissions td&eisions by a qualified majority or by
consensus.

3.2. Observation of elections

a. Both national and international observers shdodd given the widest possible
opportunity to participate in an election obsematexercise.

b. Observation must not be confined to the electiay itself, but must include the
registration period of candidates and, if necessafelectors, as well as the electoral
campaign. It must make it possible to determinetidreirregularities occurred before,
during or after the elections. It must always besilale during vote counting.

c. The places where observers are not entitle@ forésent should be clearly specified by
law.

d. Observation should cover respect by the autbsritf their duty of neutrality.

3.3. An effective system of appeal

a. The appeal body in electoral matters should itheerean electoral commission or a
court. For elections to Parliament, an appeal tdidPaent may be provided for in first
instance. In any case, final appeal to a court ipeigtossible.

b. The procedure must be simple and devoid of fbsma in particular concerning the
admissibility of appeals.

c. The appeal procedure and, in particular, thegoswand responsibilities of the various
bodies should be clearly regulated by law, so as/tad conflicts of jurisdiction (whether
positive or negative). Neither the appellants ma& &uthorities should be able to choose
the appeal body.

d. The appeal body must have authority in particoleer such matters as the right to vote
— including electoral registers — and eligibilitthe validity of candidatures, proper
observance of election campaign rules and the méanf the elections.

e. The appeal body must have authority to annuitieles where irregularities may have
affected the outcome. It must be possible to atirkntire election or merely the results
for one constituency or one polling station. Ie #vent of annulment, a new election
must be called in the area concerned.

f. All candidates and all voters registered in ¢bastituency concerned must be entitled to
appeal. A reasonable quorum may be imposed foradppm voters on the results of
elections.

g. Time-limits for lodging and deciding appeals mios short (three to five days for each
at first instance).

h. The applicant’s right to a hearing involving lb@arties must be protected.
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i. Where the appeal body is a higher electoral c@sion, it must be ablex officioto
rectify or set aside decisions taken by lower el&ttcommissions.

4. Electoral system

Within the respect of the above-mentioned prinapény electoral system may be chosen.
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EXPLANATORY REPORT

adopted by the Venice Commission
at its 52" Plenary Session
(Venice, 18-19 October 2002)

General remarks

1. Alongside human rights and the rule of law, demogria one of the three pillars of the
European constitutional heritage, as well as of @muncil of Europe. Democracy is
inconceivable without elections held in accordawgé certain principles that lend them their
democratic status.

2. These principles represent a specific aspect oEth®pean constitutional heritage that
can legitimately be termed the “European electbeitage”. This heritage comprises two
aspects, the first, the hard core, being the domisthal principles of electoral law such as
universal, equal, free, secret and direct suffraagej the second the principle that truly
democratic elections can only be held if certaisidaonditions of a democratic state based
on the rule of law, such as fundamental rightshibta of electoral law and effective
procedural guarantees, are met. The text whicloi@l— like the foregoing guidelines — is
therefore in two parts, the first covering the diibn and practical implications of the
principles of the European electoral heritage &edsecond the conditions necessary for their
application.

l. The underlying principles of Europe’s electoralheritage

Introduction: the principles and their legal basis

3. If elections are to comply with the common prinegplof the European constitutional
heritage, which form the basis of any genuinely dematic society, they must observe five
fundamental rulessuffragemust beuniversal, equal, free, secret and direEurthermore,
elections must be helderiodically. All these principles together constitute the Beaan
electoral heritage.

4. Although all these principles are conventional atume, their implementation raises a
number of questions that call for close scrutinye Wbuld do well to identify the “hard core”
of these principles, which must be scrupulouslpeesed by all European states.

5. The hard core of the European electoral heritagesists mainly of international rules.
The relevant universal rule is Article 25 (b) ofetlnternational Covenant on Civil and
Political Rights, which expressly provides for afl these principles except direct suffrage,
although the latter is impliedThe common European rule is Article 3 of the Audial
Protocol to the European Convention on Human Rjghtsch explicitly provides for the
right to periodical elections by free and secrdfrage? the other principles have also been

!See Article 21 of the Universal Declaration of Huniights.

“Article 3, Right to free elections: “The High Coatting Parties undertake to hold free electionsegtsonable
intervals by secret ballot, under conditions whigifl ensure the free expression of the opinionhef people in
the choice of the legislature”.
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recognised in human rights case fahe right to direct elections has also been aenhitty
the Strasbourg Court, at least implicitijHowever, the constitutional principles common to
the whole continent do not figure only in the imi&ional texts: on the contrary, they are
often mentioned in more detail in the national ¢ibmsons® Where the legislation and
practice of different countries converge, the conte the principles can be more accurately
pinpointed.

1. Universal suffrage

1.1. Rule and exceptions

6. Universal suffrage covers both active (the righvtte) and passive electoral rights (the
right to stand for election). The right to vote atdnd for election may be subject to a number
of conditions, all of which are given below. Theshasual arageandnationality.

a. There must be a minimum age for the right toevad the right to stand for
election; however, attainment of the age of majoréntailing not only rights but also
obligations of a civil nature, must at least cortfez right to vote. A higher age may be laid
down for the right to stand for election but, sawgere there are specific qualifying ages for
certain offices (senator, head of state), this khoat be more than 25.

b. Most countries’ legislations lay down rationality requirement. However, a
tendency is emerging to grant local political regho long-standing foreign residents, in
accordance with the Council of Europe Conventiontlom Participation of Foreigners in
Public Life at Local Levef. It is accordingly recommended that the right taevim local
elections be granted after a certain period ofdessie. Furthermore, under the European
integration process European citizens have beentegtathe right to vote and stand for
election in municipal and European Parliament @ast in their EU member state of
residenc€. The nationality criterion can, moreover, sometinvesise problems if a state
withholds citizenship from persons who have beetileske in its territory for several
generations, for instance on linguistic groundstiarmore, under the European Convention
on Natiosgalitﬂ persons holding dual nationality must have theesatactoral rights as other
nationals:

c. Thirdly, the right to vote and/or the right ttarsd for election may be subject to
residencerequirements? residence in this case meaning habitual residéntere local and
regional elections are concerned, the residenagresgent is not incompatible priori with

%Where universality is concerned, cf. ECHR No. 9867judgment in Mathieu-Mohin and Clerfayt vs. Baig,

2 March 1987, Series A vol. 113, p. 23; judgmerfbitonas and others vs. Greece, 1 July 1997, NG4181,
19376/92; 19379/92, 28208/95 and 27755/95, Coltecladgments and Decisions, 1997-1V, p. 1233; re.
equality, cf. aforementioned judgment of MathieuaMand Clerfayt, p. 23.

“ECHR No. 24833/94, judgment in Matthews vs. theedriKingdom, 18 February 1999, Collected Judgments
and Decisions 1999-I, para. 64.

°E.g. Article 38.1 of the German Constitution, Ag&68.1 and 69.2 of the Spanish Constitution amid|& 59.1

of the Romanian Constitution.

°ETS 144.

"Article 19 of the Treaty establishing the Europ@ommunity.

ETS 166, Article 17.

*The ECHR does not go so far: Eur. Comm. HR No. 885 judgment 25.11.96 Ganchev vs. Bulgaria, DR 87
p. 130.

%See most recently ECHR No. 31891/96, judgmentd.Blifbe vs. Liechtenstein.
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the principle of universal suffrage, if the residerperiod specified does not exceed a few
months; any longer period is acceptable only tatqmtonational minoritieS" Conversely,
quite a few states grant their nationals livingoalor the right to vote, and even to be elected.
This practice can lead to abuse in some speciakcasg. where nationality is granted on an
ethnic basis. Registration could take place whereter has his or her secondary residence, if
he or she resides there regularly and it appeargxample, on local tax payments; the voter
must not then of course be registered where haehas his or her principal residence.

The freedom of movement of citizens within the doyrtogether with their right to return at
any time is one of the fundamental rights necessarytruly democratic election's. If
persons, in exceptional cases, have been displagminst their will, they should,
provisionally, have the possibility of being coresield as resident at their former place of
residence.

d. Lastly, provision may be made fdausessuspending political rightsSuch clauses
must, however, comply with the usual conditions emdhich fundamental rights may be
restricted; in other words, they mdst:

- be provided for by law;
- observe the principle of proportionality;
- be based on mental incapacity or a criminal coroncior a serious offence.

Furthermore, the withdrawal of political rights mayly be imposed by express decision of a
court of law. However, in the event of withdrawal grounds of mental incapacity, such
express decision may concern the incapacity aradl ggo juredeprivation of civic rights.

The conditions for depriving individuals of the hiigto stand for election may be less strict
than for disenfranchising them, as the holding gfuslic office is at stake and it may be
legitimate to debar persons whose activities irhsac office would violate a greater public
interest.

1.2. Electoral reqgisters

7. The proper maintenance electoral registerss vital in guaranteeing universal suffrage.
However, it is acceptable for voters not to beudeld automatically on the registers, but only
at their request. In practice, electoral registees often discovered to be inaccurate, which
leads to disputes. Lack of experience on the ffatheoauthorities, population shifts and the
fact that few citizens bother to check the eledtoegisters when they are presented for
inspection make it difficult to compile these regis. A number of conditions must be met if
the registers are to be reliable:

I. There must be permanent electoral registers.

ii. There must be regular updates, at least onggea, so that municipal (local)
authorities get into the habit of performing theieas tasks involved in updating at the
same time every year. Where registration of voienmsot automatic, a fairly long time-
period must be allowed for such registration.

YSee Eur. Comm. HR No. 23450/94, judgment 15.9@#cEo and Garofalo vs. ltaly (re. Trentino-Altoige).
2 5ee Chapter I1.1 below.
13 See e.g. ECHR No. 26772/95, judgment in Labitéaly, 6 April 2002, paras. 201 ff.
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iii. The electoral registers must be published. fihal update should be sent to a higher
authority under the supervision of the impartiatypaesponsible for the application of
the electoral law.

iv. There should be an administrative procedureubjext to judicial control — or a
judicial procedure enabling electors not on thestegto have their names included. In
some countries, the closing date for entry in thpptementary register may be, for
example, 15 days before the election or election itlelf. The latter case, whilst
admirably broad-minded, relies on decisions made lmpurt obliged to sit on polling
day, and is thus ill-suited to the organisationades on which democracies are based.
In any event polling stations should not be pewditto register voters on election day
itself.

v. Furthermore, inaccuracies in electoral registgem both from unjustified entries
and from the failure to enter certain electors.rAcedure of the kind mentioned in the
previous paragraph should make it possible fortetecto have erroneous entries
corrected. The capacity for requesting such camestmay be restricted to electors
registered in the same constituency or at the saotlieg station.

vi. A supplementary register can enable persons lave changed address or reached
the statutory voting age since the final registas\wublished to vote.

1.3. Submission of candidatures

8. The obligation to collect a specific numbersdjnaturesin order to be able to stand is
theoretically compatible with the principle of uargal suffrage. In practice, only the most
marginal parties seem to have any difficulty gatigerthe requisite number of signatures,
provided that the rules on signatures are not tsédr candidates from standing for office. In
order to prevent such manipulation, it is prefegdbl the law to set a maximum 1% signature
requirement? The signature verification procedure must folloeac rules, particularly with
regard to deadlines, and be applied to all theasiges rather than just a sampléiowever,
once the verification shows beyond doubt that #opisite number of signatures has been
obtained, the remaining signatures need not bekekedn all cases candidatures must be
validated by the start of the election campaigiabee late validation places some parties and
candidates at a disadvantage in the campaign.

9. There is another procedure where candidates deparust pay a deposit, which is only
refunded if the candidate or party concerned goe® avin more than a certain percentage of
the vote. Such practices appear to be more eftettian collecting signatures. However, the
amount of the deposit and the number of votes rkéateit to be reimbursed should not be
excessive.

2. Equal suffrage

10. Equality in electoral matters comprises a varietyagpects. Some concern equality of
suffrage, a value shared by the whole continenilendthers go beyond this concept and
cannot be deemed to reflect any common standattke principles to be respected in all cases

“CDL (99) 66, p. 9.
'*CDL-INF (2000) 17, pp. 4-5; CDL (99) 67, pp 7-8.
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are numerical vote equality, equality in terms lefceoral strength and equality of chances.
On the other hand, equality of outcome achieved,iristance, by means of proportional
representation of the parties or the sexes, céveohposed.

2.1 Equal voting rights

11. Equality in voting rightgequires each voter to be normally entitled to vat, and to
one vote only. Multiple voting, which is still awnon irregularity in the new democracies,
Is obviously prohibited — both if it means a votetes more than once in the same place and
if it enables a voter to vote simultaneously inesaV different places, such as his or her place
of current residence and place of former residence.

12. In some electoral systems, the elector nonethdl@ss more than one vote. In, for
example, a system that allows split voting (votiogcandidates chosen from more than one
list), the elector may have one vote per seat tillbd; another possibility is when one vote is
cast in a small constituency and another in a tapgastituency, as is often the case in
systems combining single-member constituencies @mgbortional representation at the
national or regional levéf In this case, equal voting rights mean that @ters should have
the same number of votes.

2.2 Equal voting power

13. Equality in voting power where the elections are not being held in onglesin
constituency, requires constituency boundariesetatawn in such a way that seats in the
lower chambergepresenting the people are distributed equallgragithe constituencies, in
accordance with a specific apportionment criterierg. the number of residents in the
constituency, the number of resident nationalsloiog minors), the number of registered
electors, or possibly the number of people actuatliing. An appropriate combination of
these criteria is conceivable. The same rules ajgpiggional and local elections. When this
principle is not complied with, we are confrontedhawvhat is known aglectoral geometry

in the form either of “active electoral geometrylfamely a distribution of seats causing
inequalities in representation as soon as it idieghpor of “passive electoral geometry”,
arising from protracted retention of an unalteredritorial distribution of seats and
constituencies. Furthermore, under systems tendawgards a non-proportional result,
particularly majority (or plurality) vote systentgrrymandering may occur, which consists in
favouring one party by means of an artificial defation of constituencies.

14. Constituency boundaries may also be determinett@ibasis of geographical criteria and
the administrative or indeed historic boundarydinghich often depend on geography.

15. The maximum admissible departure from the distrdvucriterion adopted depends on
the individual situation, although it should seld@xceed 10% and never 15%, except in
really exceptional circumstances (a demographicakak administrative unit of the same
importance as others with at least one lower-chamdgaresentative, or concentration of a
specific national minority§’

16. In order to avoid passive electoral geometry, sshataild be redistributed at least every

'°See, for example, Article 64 of the Albanian Camitin and Section 1 of the German Federal Electint.
"See CDL (98) 45, p. 3; CDL (99) 51, p. 8; CDL (2p20p. 5; CDL-AD (2002) 9, para. 22.
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ten years, preferably outside election periods,tras will limit the risks of political
manipulation'®

17. In multi-member constituencies electoral geometiy easily be avoided by regularly
allocating seats to the constituencies in accormelamth the distribution criterion adopted.
Constituencies ought then to correspond to adm@ige units, and redistribution is
undesirable. Where a uninominal method of votingssd, constituency boundaries need to
be redrawn at each redistribution of seats. Theiqall ramifications of (re)drawing electoral
boundaries are very considerable, and it is thezedgsential that the process should be non-
partisan and should not disadvantage national ntiegr The long-standing democracies have
widely differing approaches to this problem, anémape along very different lines. The new
democracies should adopt simple criteria and easyyplement procedures. The best
solution would be to submit the problem in thetfirsstance to a commission comprising a
majority of independent members and, preferablgeagrapher, a sociologist, a balanced
representation of the parties and, where appr@prigpresentatives of national minorities.
The parliament would then make a decision on ttstshaf the commission’s proposals, with
the possibility of a single appeal.

2.3  Equality of opportunity

18. Equality of opportunityshould be ensured between parties and candidateslaould
prompt the state to be impartial towards them anapiply the same law uniformly to all. In
particular, theneutrality requirement applies to thedectoral campaigrandcoverage by the
media, especially the publicly owned media, as well asptilic fundingof parties and
campaigns. This means that there are pwssibleinterpretations of equalityeither “strict”
equality or “proportional” equality. “Strict” equéy means that the political parties are treated
without regard to their present strength in paréator among the electorate. It must apply
to the use of public facilities for electioneeripgrposes (for example bill posting, postal
services and similar, public demonstrations, pubimgeting rooms). “Proportional” equality
implies that the treatment of political partiesrnigroportion to the number of votes. Equality
of opportunity (strict and/or proportional) appli@sparticular to radio and television airtime,
public funds and other forms of backing. Certaimfe of backing may on the one hand be
submitted to strict equality and on the other hamproportional equality.

19. The basic idea is that the main political forceswti be able to voice their opinions in the
main organs of the country’s media and that allgbktical forces should be allowed to hold
meetings, including on public thoroughfares, dmtté literature and exercise their right to
post bills. All of these rights must be clearly weged, with due respect for freedom of
expression, and any failure to observe them, eiftyethe authorities or by the campaign
participants, should be subject to appropriate tgame Quick rights of appeal must be
available in order to remedy the situation befdre &lections. But the fact is that media
failure to provide impartial information about tekection campaign and candidates is one of
the most frequent shortcomings arising during @ast The most important thing is to draw
up a list of the media organisations in each cquaitd to make sure that the candidates or
parties are accorded sufficiently balanced amoahtsrtime or advertising space, including
on state radio and television stations.

20. In conformity with freedom of expression, legal yiglon should be made to ensure that

¥CDL-AD (2002) 9, para. 23.
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there is a minimum access to privately owned ausli@ml media, with regard to the election
campaign and to advertising, for all participantgliections.

21. The question of funding, and in particular of theed for it to be transparent, will be
considered latef’ Spending by political parties, particularly on adising, may likewise be
limited in order to guarantee equality of opportyni

2.4 Equality and national minorities

22. In accordance with the principles of internatiotzal, the electoral law must guarantee
equality for persons belonging to national minesti which includes prohibiting any
discrimination against theff.In particular, the national minorities must bealéd to set up
political parties’* Constituency delimitations and quorum regulatiomsst not be such as to
form an obstacle to the presence of persons belgrigiminorities in the elected body.

23. Certain measures taken to ensure minimum repragemtéor minorities either by
reserving seats for théMmor by providing for exceptions to the normal rules seat
distribution, eg by waiving the quorum for the oa&l minorities’ parti€s do not infringe
the principle of equality. It may also be foreséeat people belonging to national minorities
have the right to vote for both general and natiamaority lists. However, neither candidates
nor electors must be required to indicate theitiafion with any national minority?*2°

25 Equality and parity of the sexes

24. If there is a specific constitutional ba&Sjsrules could be adopted guaranteeing some
degree of balance between the two sexes in eléctdigs, or even parity. In the absence of
such a constitutional basis, such provisions céa@dcconsidered contrary to the principle of

equality and freedom of association.

25. Moreover, the scope of these rules depends onlélctoral system. In a fixed party list
system, parity is imposed if the number of men wminen who are eligible is the same.
However, if preferential voting or cross-votingpessible, voters will not necessarily choose
candidates from both sexes, and this may reswhinnbalanced composition of the elected
body, chosen by voters.

3. Free suffrage

26. Free suffrage comprises two different aspects:fivemation of the elector’s opinion, and
free expression of this opinion, i.e. freedom ofirmg procedure and accurate assessment of

%See below, Chapter 11.3.5.

“Article 4.1 of the Framework Convention for the faiion of National Minorities (ETS 157).

“IRe. bans on political parties and similar measuses CDL-INF (2000) 1.

#As is the case in Slovenia and Croatia.

“As is the case in Germany and Poland. Romanian daen provides for representation of minorities’
organisations if they have secured a number ofsvetpiivalent to 5% (only) of the average numberatifily
cast votes required for the election of a deputthéolower house country-wide.

*Article 3 of the Framework Convention for the Paiien of National Minorities (ETS 157).

“Re. electoral law and national minorities, see CIME (2000) 4.

*See Article 3.2 of the French Constitution; cf. gotent of 18 November 1982, Recueil des décisions du
Conseil constitutionnel, 1982, pp. 66 ff.
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the result.

3.1 Freedom of voters to form an opinion

a. Freedom of voters to form an opinigrartly overlaps with equality of opportunity. It
requires thestate — and public authorities generally — to honourirthduty of even-
handedness, particularly where the use of the masiga, billposting, the right to demonstrate
on public thoroughfares and the funding of paréied candidates are concerned.

b. Public authorities also have certain positivdigalions. They must submit lawfully
presented candidatures to the citizens’ votes.pFésentation of specific candidatures may be
prohibited only in exceptional circumstances, whageessitated by a greater public interest.
Public authorities must also give the electorateess to lists and candidates standing for
election by means, for instance, of appropriatipdsiting. The information in question must
also be available in the languages of national nitiee, at least where they make up a certain
percentage of the population.

Voters’ freedom to form an opinion may also beiiged byindividuals for example when
they attempt to buy votes, a practice which thdesta obliged to prevent or punish
effectively.

c. In order to ensure that the rules relating tierg freedom to form an opinion are effective,
any violation of the foregoing rules must be puatsh

3.2. Freedom of voters to express their wishescantbating electoral fraud

3.2.1.In general

27. Freedom of voters to express their wislpesnarily requires strict observance of the
voting procedureln practice, electors should be able to cast tiaties for registered lists or
candidates, which means that they must be suppliddballot papers bearing their names
and that they must be able to deposit the ballpeain a ballot box. The state must make
available the necessary premises for electoralatipes. Electors must be protected from
threats or constraints liable to prevent them ficasting their votes or from casting them as
they wish, whether such threats come from the aitid® or from individuals; the state is
obliged to prevent and penalise such practices.

28. Furthermore, the voter has the right to an accuaasessment of the result of the ballot;
the state should punish any election fraud.

3.2.2. Voting procedures

29. Voting procedures play a vital role in the overditctoral process because it is during
voting that election fraud is most likely to occur.

30. In some countries the implementation of demociatactices requires a radical change of
attitudes, which must be actively promoted by th#harities. In this respect some measures
have to be taken to control the habits and reflexbkh have a negative impact on the



-21 -

elections. Most of these irregularities, such fsmily voting™’

procedure.-

occur during the voting

31. All these observations lead us to the following @asion:the voting procedure must be
kept simple. Compliance is therefore recommendéd the criteria set out in the ensuing
paragraphs

32. If the polling station officials represent a propatance of political opinion, fraud will be
difficult, and the fairness of the ballot should juglged by two main criteria alone: the
number of electors who have cast votes compareld thvé number of ballot papers in the
ballot box. The first measure can be determinedhbynumber of signatures in the electoral
register. Human nature being what it is (and gapart from any intention to defraud), it is
difficult to achieve total congruity between theotweasures, and any further controls such as
numbering the stubs of ballot papers or compafiegtdtal number of ballot papers found in
the ballot box plus those cancelled and unused thgmumber of ballot papers issued to the
polling station may give some indication, but ohewdd be under no illusion that the results
of these various measures will coincide perfedihe risk in multiplying the measures used is
rather that the differences in the totals, anchaénd the real irregularities, will not be taken
seriously. It is better to have strict control owaro measures than slack — and hence
ineffective — control over a larger number of vaks.

33. Any unused ballot papers should remain at the qplitation and should not be deposited
or stored in different premises. As soon as theostapens, the ballot papers awaiting use
must be in full view on the table of the seniotista official for instance. There should be no
others stored in cupboards or other places.

34. The signing and stamping of ballot papers shouldtake place at the point when the
paper is presented to the voter, because the signatt the person affixing the stamp might
mark the paper so that the voter could be idedtifwen it came to counting the votes, which
would violate the secrecy of the ballot.

35. The voter should collect his or her ballot papedt an one else should touch it from that
point on.

36. It is important that the polling station officiatsclude multi-party representatives and that
observers assigned by the candidates be present.

37. Voters should always have the possibility of votinga polling station; other means of
voting are, however, acceptable on certain conutias indicated below.

3.2.2.1. Postal voting or proxy voting in certaircemstances

38. Postal voting and proxy voting are permitted in rtoes throughout the western world,
but the pattern varies considerably. Postal votfng,instance, may be widespread in one
country and prohibited in another owing to the dangf fraud. It should be allowed only if
the postal service is secure — in other words, Bafe intentional interference — and reliable,
in the sense that it functions properly. Proxy ngtis permissible only if subject to very strict
rules, again in order to prevent fraud; the nunddeeroxies held by any one elector must be

2’See section 1.4 below.
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limited.

39. Neither of these practices should be widely enagedaif problems with the postal
service are added to other difficulties inherenthiis kind of voting, including the heightened
risk of “family voting”. Subject to certain precaos, however, postal voting can be used to
enable hospital patients, persons in custody, psrsdth restricted mobility and electors
resident abroad to vote, in so far as there isislo of fraud or intimidation. This would
dispense with the need for a mobile ballot box,cvhbften causes problems and risks of
fraud. Postal voting would take place under a spegiocedure a few days before the
election.

40. The use ofmobile ballot boxess undesirable because of the attendant seriokisofis
fraud. Should they nonetheless be used, strictitond should be imposed to prevent fraud,
including the attendance of several members of pgbing station election commission
representing different political groupings.

3.2.2.2. Military voting

41. Where servicemen cannot return home on polling dagy should preferably be
registered at polling stations near their barraBletails of the servicemen concerned are sent
by the local command to the municipal authoritidgowthen enter the names in the electoral
list. The one exception to this rule is when therdogks are too far from the nearest polling
station. Within the military units, special commsss should be set up to supervise the pre-
election period, in order to prevent the risk gbestuor officers’ imposing or ordering certain
political choices.

3.2.2.3. Mechanical and electronic voting methods

42. Several countries are already using, or are pnegatdo introduce mechanical and
electronic voting methods. The advantage of thesthods becomes apparent when a number
of elections are taking place at the same timen ¢lweugh certain precautions are needed to
minimise the risk of fraud, for example by enablitige voter to check his or her vote
immediately after casting it. Clearly, with thig\& of voting, it is important to ensure that
ballot papers are designed in such a way as todawonfusion. In order to facilitate
verification and a recount of votes in the eventinfappeal, it may also be provided that a
machine could print votes onto ballot papers; theeeld be placed in a sealed container
where they cannot be viewed. Whatever means useddsiensure the confidentiality of
voting.

43. Electronic voting methods must be secure and felidthey are secure if the system can
withstand deliberate attack; they are reliabldéyt can function on their own, irrespective of
any shortcomings in the hardware or software. feuntlore, the elector must be able to obtain
confirmation of his or her vote and, if necessarrect it without the secrecy of the ballot
being in any way violated.

44. Furthermore, the system’s transparency must beagtesed in the sense that it must be
possible to check that it is functioning properly.
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3.2.2.4. Counting

45. The votes should preferably be counted at thermpHitations themselves, rather than in
special centres. The polling station staff arequly capable of performing this task, and this
arrangement obviates the need to transport thethatixes and accompanying documents,
thus reducing the risk of substitution.

46. The vote counting should be conducted in a tramspamanner. It is admissible that
voters registered in the polling station may atterigde presence of national or international
observers should be authorised. These persons bmustllowed to be present in all
circumstances. There must be enough copies ofettwd of the proceedings to distribute to
ensure that all the aforementioned persons recgigeone copy must be immediately posted
on the notice-board, another kept at the pollimgict and a third sent to the commission or
competent higher authority.

47. The relevant regulations should stipulate certamacfical precautions as regards
equipment. For example, the record of the procesdamould be completed in ballpoint pen
rather than pencil, as text written in pencil canelbased.

48. In practice, it appears that the time needed tocthe votes depends on the efficiency of
the presiding officer of the polling station. Thasaes can vary markedly, which is why a
simple tried and tested procedure should be seihdbe legislation or permanent regulations
which appear in the training manual for pollingtista officials.

49. It is best to avoid treating too many ballot papessnvalid or spoiled. In case of doubt,
an attempt should be made to ascertain the vategstion.

3.2.2.5. Transferring the results

50. There are two kinds of results: provisional resudtsd final results (before all
opportunities for appeal have been exhausted).méddia, and indeed the entire nation, are
always impatient to hear the initial provisionasuks. The speed with which these results are
relayed will depend on the country’s communicatiegstem. The polling station’s results
can be conveyed to the electoral district (foranse) by the presiding officer of the polling
station, accompanied by two other members of tiiengcstation staff representing opposing
parties, in some cases under the supervision cdaberity forces, who will carry the records
of the proceedings, the ballot box, etc.

51. However much care has been taken at the votingvatecounting stages, transmitting
the results is a vital operation whose importarc®ften overlooked; it must therefore be
effected in an open manner. Transmission from let@ral district to the regional authorities
and the Central Electoral Commission — or othermetent higher authorities — can be done
by fax. In that case, the records will be scannetitae results can be displayed as and when
they come in. Television can be used to broaddeset results but once again, too much
transparency can be a dangerous thing if the publiet ready for this kind of piecemeal
reporting. The fact is that the initial results akyicome in from the towns and cities, which
do not normally or necessarily vote in the same agyural areas. It is important therefore to
make it clear to the public that the final resutynibe quite different from, or even completely
opposite to, the provisional one, without thereihgbeen any question of foul play.
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4. Secret suffrage

52. Secrecy of the ballot is one aspect of voter fregdids purpose being to shield voters
from pressures they might face if others learned tieey had voted. Secrecy must apply to
the entire procedure — and particularly the castimg) counting of votes. Voters are entitled to
it, but must also respect it themselves, and nanpti@ance must be punished by disqualifying
any ballot paper whose content has been discfdsed.

53. Voting must be individual. Family voting, wherebyeo member of a given family can
supervise the votes cast by the other membersngels the secrecy of the ballot; it is a
common violation of the electoral law. All otherrias of control by one voter over the vote
of another must also be prohibited. Proxy votingjolr is subject to strict conditions, is a
separate issu@.

54. Moreover, since abstention may indicate a politetadice, lists of persons voting should
not be published.

55. Violation of the secrecy of the ballot must be psineid, just like violations of other
aspects of voter freedom.

5. Direct suffrage

56. Direct election of one of the chambers of the matigparliament by the people is one
aspect of Europe’s shared constitutional heriteggebject to such special rules as are
applicable to the second chamber, where there & other legislative bodies, like the
Parliaments of Federate Stat€should be directly elected, in accordance withicket3 of
the Additional Protocol to the European ConventionHuman Rights. Nor can local self-
government, which is a vital component of democré&eyconceived of without local elected
bodies®' Here, local assemblies include all infra-natiotieliberative bodie¥? On the other
hand, even though the President of the Republiften directly elected, this is a matter for
the Constitution of the individual state.

0. Frequency of elections

57. Both the International Covenant on Civil and Poditi Rights® and the Additional

Protocol to the European Convention on Human Ri§im®vide that elections must be held
periodically. General elections are usually heldoat- or five-yearly intervals, while longer
periods are possible for presidential electiorthoalgh the maximum should be seven years.

CDL (2000) 2, p. 9.

#See above, Chapter 1.3.2.2.1.

%See ECHR No. 9267/81, judgment Mathieu-Mohin amdfg}t vs. Belgium, 2 March 1987, Series A No. 113,
p. 23; Eur. Comm. HR No. 27311/95, 11.9.97, TinkeGermany, DR 82, p. 15; No. 7008/75, 12.7.76sX v
Austria, DR 6, p. 120.

$Article 3 of the European Charter of Local self-govment (ETS 122).

*Article 13 of the European Charter of Local selfvgmment.

BArticle 25 b.

*Article 3.
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. Conditions for implementing the principles

58. The underlying principles of European electorateys can only be guaranteed if certain
general conditionsre fulfilled.

* The first, general, condition i®spect for fundamental human righgsxd particularly
freedom of expression, assembly and associatigdhput which there can be no true
democracy;

» Second, electoral law must enjoy a certain stgblitotecting it against party political
manipulation;

» Last and above all, a number of procedural guaeanteust be provided, especially as
regards the organisation of polling.

59. Furthermore, elections are held not in a vacuumithin the context of a specific
electoral system and a given party system. Thiergksection will conclude with a number
of comments on this aspect, particularly on thatm@hship between electoral and party
systems.

1. Respect for fundamental rights

60. The holding of democratic elections and hence tbgy \existence of democracy are
impossible without respect ftwuman rights particularly the freedom of expression and of the
press and the freedom of assembly and associabiompdlitical purposes, including the
creation of political parties. Respect for thessefftoms is vital particularly during election
campaigns.Restrictions on these fundamental rights must comply with therogean
Convention on Human Rights and, more generallyh lie requirement that they have a
basis in law, are in the general interest and &dpe principle of proportionality.

61. The fact is that many countries have legal limiiasi on free speech which, if
restrictively interpreted, may just be acceptableut may generate abuses in countries with
no liberal, democratic tradition. In theory, these antended to prevent “abuses” of free
speech by ensuring, for example, that candidatdspablic authorities are not vilified, and
even protecting the constitutional system. In pecact however, they may lead to the
censoring of any statements which are criticalafegnment or call for constitutional change,
although this is the very essence of democrati@ideli-or example, European standards are
violated by an electoral law which prohibits ingult or defamatory references to officials or
other candidates in campaign documents, makes itoffance to circulate libellous
information on candidates, and makes candidatesigdlees liable for certain offences
committed by their supporters. The insistence thaterials intended for use in election
campaigns must be submitted to electoral commissiomicating the organisation which
ordered and produced them, the number of copiestendate of publication, constitutes an
unacceptable form of censorship, particularly #otbral commissions are required to take
action against illegal or inaccurate publicatiofisis is even more true if the rules prohibiting
improper use of the media during electoral camsaaye rather vague.

62. Another very important fundamental right in a denagy is freedom of movement within
the country, together with the right for nationseturn to their country at any time.
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2. Requlatory levels and stability of electoral law

63. Stability of the law is crucial to credibility ohé electoral process, which is itself vital to
consolidating democracy.Rules which change frequently — and especiallgsruthich are
complicated — may confuse voters. Above all, voteesy conclude, rightly or wrongly, that
electoral law is simply a tool in the hands of gweverful, and that their own votes have little
weight in deciding the results of elections.

64. In practice, however, it is not so much stability tbe basic principles which needs
protecting (they are not likely to be seriously ldraged) as stability of some of the more
specific rules of electoral law, especially thosevering the electoral systeper se the
composition of electoral commissions and the drgwif constituency boundaries. These
three elements are often, rightly or wrongly, relgar as decisive factors in the election
results, and care must be taken to avoid not orlyipulation to the advantage of the party in
power, but even the mere semblance of manipulation.

65. It is not so much changing voting systems whick isad thing — they can always be
changed for the better — as changing them frequemntljust before (within one year of)
elections. Even when no manipulation is intenddthnges will seem to be dictated by
immediate party political interests.

66. One way of avoiding manipulation is to define i tGonstitution or in a text higher in
status than ordinary law the elements that are mxybsed (the electoral system itself, the
membership of electoral commissions, constituendesrules on drawing constituency
boundaries). Another, more flexible, solution wobkl to stipulate in the Constitution that, if
the electoral law is amended, the old system pililato the next election — at least if it takes
place within the coming year — and the new onetakk effect after that.

67. For the rest, the electoral law should normally enétve rank of statute law. Rules on
implementation, in particular those on technicalesiions and matters of detail, can
nevertheless be in the form of regulations.

3. Procedural safeguards

3.1. Organisation of elections by an impartial body

68. Only transparency, impartiality and independencemfr politically motivated
manipulation will ensure proper administration loé telection process, from the pre-election
period to the end of the processing of results.

69. In states where the administrative authorities havelong-standing tradition of
independence from the political authorities, theil service applies electoral law without
being subjected to political pressures. It is tfeeeboth normal and acceptable for elections
to be organised by administrative authorities, sungervised by the Ministry of the Interior.

70. However, in states with little experience of orgamg pluralist elections, there is too

%0n the importance of credibility of the electorabpess, see for example CDL (99) 67, p. 11; omte for
stability of the law, see CDL (99) 41, p. 1.



- 27 -

great a risk of government’s pushing the admintisteaauthorities to do what it wants. This
applies both to central and local government - ewden the latter is controlled by the
national opposition.

71. This is why independent, impartial electoral commissiomast be set up from the
national level to polling station level to ensuhatt elections are properly conducted, or at
least remove serious suspicions of irregularity.

72. According to the reports of the Bureau of the Rankntary Assembly of the Council of

Europe on election observations, the following stwmings concerning the electoral

commissions have been noted in a number of memtagesS lack of transparency in the
activity of the central electoral commission; védas in the interpretation of counting

procedure; politically polarised election admirasiton; controversies in appointing members
of the Central Electoral Commission; commission hera nominated by a state institution;
the dominant position of the ruling party in thealon administration.

73. Any central electoral commissiomust bepermanent as an administrative institution
responsible for liaising with local authorities atid other lower-level commissions, e.g. as
regards compiling and updating the electoral lists.

74. The composition of a central electoral commissian give rise to debate and become the
key political issue in the drafting of an electotalv. Compliance with the following
guidelines should facilitate maximum impartialithda competence on the part of the
commission.

75. As a general rule, the commission should consist of

- ajudge or law officer: where a judicial bodyésponsible for administering the elections,
its independence must be ensured through tranggan@seedings. Judicial appointees should
not come under the authority of those standingffice;

- representatives of parties already representedrimment or which have won more than a
certain percentage of the vote. Political partiesutd be represented equally in the central
electoral commission; “equally” may be interpretdctly or proportionally, that is to say,
taking or not taking account of the parties’ relatielectoral strengti§. Moreover, party
delegates should be qualified in electoral matiasshould be prohibited from campaigning.

76. In addition, the electoral commission may include:

- representatives of national minorities; theirgarece is desirable if the national minority is
of a certain importance in the territory concerned,;

- a representative of the Ministry of the Interiblowever, for reasons connected with the
history of the country concerned, it may not alwhgsappropriate to have a representative of
the Ministry of the Interior in the commission. [hg its election observation missions the
Parliamentary Assembly has expressed concern oeraewccasions about transfers of
responsibilities from a fully-fledged multi-partyleetoral commission to an institution
subordinate to the executive. Nevertheless, coatiper between the central electoral

%See above, Chapter 1.2.3.
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commission and the Ministry of the Interior is pbss if only for practical reasons, e.g.
transporting and storing ballot papers and otheipegent. For the rest, the executive power
should not be able to influence the membership@f&lectoral commissioris.

77. Broadly speaking, bodies that appoint members @otetal commissions should not be
free to recall them, as it casts doubt on theirepmhdence. Discretionary recall is
unacceptable, but recall for disciplinary reas@gdrmissible - provided that the grounds for
this are clearly and restrictively specified in l&wague references to “acts discrediting the
commission”, for example, are not sufficient).

78. In the long-standing democracies where there arelectoral commissions but where
another impartial body is competent in electoraktera, political parties must be able to
observe the work of that body.

79. The composition of the central electoral commissgnertainly important, but no more
so than its mode afperation The commission’s rules of procedure must be cleacause
commission chairpersons have a tendency to let resdpeak, which the latter are quick to
exploit. The rules of procedure should provide &r agenda and a limited amount of
speaking time for each member — e.g. a quarten d¢foarr; otherwise endless discussions are
liable to obscure the main business of the day.

80. There are many ways of making decisions. It woultkensense for decisions to be taken
by a qualified (e.g. 2/3) majority, so as to enege debate between the majority and at least
one minority party. Reaching decisions by consemspseferable.

81. The meetings of the central electoral commissiayukhbe open to everyone, including
the media (this is another reason why speaking sinoild be limited). Any computer rooms,
telephone links, faxes, scanners, etc. shoulgpbka to inspection.

82. Other electoral commissions operating at regiomatanstituency level should have a
similar composition to that of the central electarammission. Constituency commissions
play an important role in uninominal voting systebecause they determine the winner in
general elections. Regional commissions also playagr role in relaying the results to the
central electoral commission.

83. Appropriate staff with specialised skilfsare required to organise elections. Members of
central electoral commissions should be legal @gpeolitical scientists, mathematicians or
other people with a good understanding of elecisgales.

84. Members of electoral commissions have to receigadstrdised training at all levels of
the election administration. Such training shoukb@e made available to the members of
commissions appointed by political parties. Theagehbeen several cases of commissions
lacking qualified and trained election staff.

85. The electoral law should contain an article reauirthe authorities (at every level) to
meet the demands and needs of the electoral commid&rious ministries and other public
administrative bodies, mayors and town hall staffynbe directed to support the election

3'Cf CDL-AD (2002) 7, para. 5, 7 ff, 54.
%3See CDL (98) 10, p. 5.
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administration by carrying out the administrativeddogistical operations of preparing for
and conducting the elections. They may have redipititysfor preparing and distributing the
electoral registers, ballot papers, ballot boxdéscial stamps and other required material, as
well as determining the arrangements for storaigérilolition and security.

3.2. Observation of elections

86. Observation of elections plays an important rolét gsovides evidence of whether the
electoral process has been regular or not.

87. There are three different types of observer: pamtisational observers, non-partisan
national observers and international (non-partisaibdervers. In practice the distinction
between the first two categories is not always obsi This is why it is best to make the
observation procedure as broad as possible athethational and the international level.

88. Observation is not confined to the actual polliray dut includes ascertaining whether
any irregularities have occurred in advance ofelegetions (e.g. by improper maintenance of
electoral lists, obstacles to the registration a@inhdidates, restrictions on freedom of
expression, and violations of rules on access @ontledia or on public funding of electoral
campaigns), during the elections (e.g. throughsumresexerted on electors, multiple voting,
violation of voting secrecy, etc.) or after pollifgspecially during the vote counting and
announcement of the results). Observation showdsfarticularly on the authorities’ regard
for their duty of neutrality.

89. International observers play a primordial roleta@tas which have no established tradition
of impartial verification of the lawfulness of etems.

90. Generally,international as well as national observers musinbe position to interview
anyone present, take notes and report to theirngion, but they should refrain from
making comments.

91. The law must be very clear as to what sites obseam not entitled to visit, so that their
activities are not excessively hampered. For examgh act authorising observers to visit
only sites where the election (or voting) takescelaould be construed by certain polling
stations in an unduly narrow manriér.

3.3. An effective system of appeal

92. If the electoral law provisions are to be more thest words on a page, failure to comply
with the electoral law must be open to challengtoieean appeal body. This applies in
particular to the election results: individual z&ns may challenge them on the grounds of
irregularities in the voting procedures. It als@lés to decisions taken before the elections,
especially in connection with the right to votesatbral registers and standing for election, the
validity of candidatures, compliance with the rulgsverning the electoral campaign and
access to the media or to party funding.

93. There are two possible solutions:

*Re. election observation, see Handbook for ObsermvkElections, Council of Europe, 1996.
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- appeals may be heard by the ordinary courts, aapmeurt or the constitutional court;

- appeals may be heard by an electoral commissiogerelis much to be said for this latter
system in that the commissions are highly speedliwhereas the courts tend to be less
experienced with regard to electoral issues. Asrexgutionary measure, however, it is
desirable that there should be some form of jubsugervision in place, making the higher
commission the first appeal level and the competeutt the second.

94. Appeal to parliament, as the judge of its own ébectis sometimes provided for but
could result in political decisions. It is accepéahbs a first instance in places where it is long
established, but a judicial appeal should thendssiple.

95. Appeal proceedings should be as brief as possibmy case concerning decisions to be
taken before the election. On this point, two figfanust be avoided: first, that appeal

proceedings retard the electoral process, and dedbat, due to their lack of suspensive
effect, decisions on appeals which could have lh@leen before, are taken after the elections.
In addition, decisions on the results of electionsst also not take too long, especially where
the political climate is tense. This means both tha time limits for appeals must be very

short and that the appeal body must make its r@squickly as possible. Time limits must,

however, be long enough to make an appeal possibigyarantee the exercise of rights of
defence and a reflected decision. A time limitloke to five days at first instance (both for

lodging appeals and making rulings) seems reaserfabldecisions to be taken before the
elections. It is, however, permissible to grafittee more time to Supreme and Constitutional

Courts for their rulings.

96. The procedure must also be simple, and providingrsowith special appeal forms helps
to make it sd? It is necessary to eliminate formalism, and so idivdecisions of

inadmissibility, especially in politically sensigwases.

97. It is also vital that the appeal procedure, anceisfly the powers and responsibilities of

the various bodies involved in it, should be cheaggulated by law, so as to avoid any
positive or negative conflicts of jurisdiction. Keer the appellants nor the authorities should
be able to choose the appeal body. The risk thedessive bodies will refuse to give a

decision is seriously increased where it is thecally possible to appeal to either the courts
or an electoral commission, or where the powemiftérent courts — e.g. the ordinary courts

and the constitutional court — are not clearlyeatiétiated.

Example:
Central Election Commission — Supreme Court

1

Regional commission — Appeal Court
T

Constituency Election commission

Polling station (on election day)

98. Disputes relating to the electoral registers, whach the responsibility, for example, of

“0CDL (98) 45, p. 11.
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the local administration operating under the sugem of or in co-operation with the
electoral commissions, can be dealt with by coofrfg'st instance.

99. Standing in such appeals must be granted as wadepossible. It must be open to every
elector in the constituency and to every candidasading for election there to lodge an
appeal. A reasonable quorum may, however, besettor appeals by voters on the results
of elections.

100. The appeal procedure should be of a judicial nataréhe sense that the right of the
appellants to proceedings in which both partieshaged should be safeguarded.

101. The powersof appeal bodies are important too. They shoulce hathority to annul
elections, if irregularities may have influencee thutcome, i.e. affected the distribution of
seats. This is the general principle, but it shdaddpen to adjustment, i.e. annulment should
not necessarily affect the whole country or couastity — indeed, it should be possible to
annul the results of just one polling station. Tinigkes it possible to avoid the two extremes —
annulling an entire election, although irregulastiaffect a small area only, and refusing to
annul, because the area affected is too smallohes where the results have been annulled,
the elections must be repeated.

102. Where higher-level commissions are appeal bodmes; should be able to rectify or
annulex officiothe decisions of lower electoral commissions.

103. Some points deserve to be developed.

3.4. Organisation and operation of polling stations

104. The quality of the voting and vote-counting systeansgl proper compliance with the
electoral procedures depend on the mode of orgamsand operation of the polling stations.
The reports of the Bureau of the Assembly on theepktion of elections in different
countries have revealed a series of logisticalgularities. For example, significant
differences between polling stations across differegions of the same State were noted.

105. Assembly observation missions have also noticederagévcases of technical
irregularities such as wrongly printed or stampatlob boxes, overly complex ballot papers,
unsealed ballot boxes, inadequate ballot papeboxes, misuse of ballot boxes, insufficient
means of identification of voters and absence cdillobservers.

106. All these irregularities and shortcomings, in aaitto political party electioneering

inside the polling station and police harassmeai, geriously vitiate the voting process, or
indeed undermine its integrity and validity.

3.5. Funding

107. Regulating the funding of political parties and cébeal campaigns is a further
important factor in the regularity of the electopabcess.

108. First of all, funding must b&ansparent such transparency is essential whatever the
level of political and economic development of tdoeintry concerned.
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109. Transparency operates at two levels. The first eoreccampaign funds, the details of
which must be set out in a special set of carefollgintained accounts. In the event of
significant deviations from the norm or if the stary expenditure ceilings are exceeded, the
election must be annulled. The second level inmenitoring the financial status of elected
representatives before and after their term inceffiA commission in charge of financial
transparency takes formal note of the elected septatives’ statements as to their finances.
The latter are confidential, but the records cémecessary, be forwarded to the public
prosecutor’s office.

110. In unitary states, any expenses incurred by loo#haities in connection with the
running of a national election, the payment of #teccommission members, the printing of
ballot papers, etc, should normally be borne byctm@ral state.

111. It should be remembered that in the fieldoablic fundingof parties or campaigns the
principle of equality of opportunity applies (“stti or “proportional” equality)'* All parties
represented in parliament must in all cases quédifypublic funding. However, in order to
ensure equality of opportunity for all the diffetguolitical forces, public funding might also
be extended to political formations that represetarge section of the electorate and put up
candidates for election. The funding of politicahrfees from public funds must be
accompanied by supervision of the parties’ accounytsspecific public bodies (e.g. the
Auditor General's Department). States should erageia policy of financial openness on the
part of political parties receiving public fundiffg.

3.6. _Security

112. Every electoral law must provide for interventionthe security forces in the event of
trouble. In such an event, the presiding officer tbé polling station (or his or her
representative) must have sole authority to cathepolice. It is important to avoid extending
this right to all members of the polling stationnwmission, as what is needed in such
circumstances is an on-the-spot decision thatti®pen to discussion.

113. In some states, having a police presence at po#itagons is a national tradition,
which, according to observers, does not necessaigger unrest or have an intimidating
effect on voters. One should note that a policegmee at polling stations is still provided for
in the electoral laws of certain western stategnethough this practice has changed over
time.

Conclusion

114. Compliance with the five underlying principles dfet European electoral heritage
(universal, equal, free, secret and direct suffrageessential for democracy. It enables
democracy to be expressed in different ways bubiwitertain limits. These limits stem

primarily from the interpretation of the said priples; the present text lays out the minimum
rules to be followed in order to ensure compliar®econd, it is insufficient for the electoral
law (in the narrow sense) to comprise rules thatiarkeeping with the European electoral
principles: the latter must be placed in their eatt and the credibility of the electoral

process must be guaranteed. First, fundamentakrigbst be respected; and second, the

“ISee section 1.2.3 above.
“?For further details on funding of political partiesee CDL-INF (2001) 8.
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stability of the rules must be such as to exclual suspicion of manipulation. Lastly, the
procedural framework must allow the rules laid ddeibe implemented effectively.



