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Foreword

As head of the Department of Political Affairs and focal point for electoral
assistance in the United Nations (UN) system, I am pleased to welcome
the publication of International IDEA’s most recent volume, International
Obligations for Elections: Guidelines for Legal Frameworks.

Article 21 of the Universal Declaration of Human Rights states that,
‘[t]he will of the people shall be the basis of the authority of government; this
will shall be expressed in periodic and genuine elections which shall be by
universal and equal suffrage and shall be held by secret vote or by equivalent
free voting procedures’.

When these words were penned in 1948, less than half of the world’s nations
chose their leaders by elections. Now almost all countries do. However, no
two electoral systems are exactly alike. As the UN General Assembly has
stated on many occasions, there is no single model of democracy; there is no
one size that fits all. While different, the range of democratic systems does
share one important similarity—an intricate link with the civil and political
rights and obligations enshrined in the UN Charter and various UN and

regional instruments.

While it is each country’s sovereign right to choose how to conduct its
elections, UN Member States have agreed to abide by a set of obligations and
commitments to protect and promote the electoral rights of their citizens.
For example, in its resolution on ‘Strengthening the role of the United
Nations in enhancing periodic and genuine elections and the promotion
of democratization’ (Resolution 68/164), the General Assembly recently
reaffirmed the particular obligation to ensure that every citizen has the
effective right and opportunity to participate in elections on an equal basis.

In his most recent report on electoral assistance to the General Assembly
(A/68/301), the Secretary-General noted the impressive normative framework
aimed at improving electoral administration worldwide, highlighting
that most of the UN’s work revolves around sharing and assisting in its
implementation.



In that sense, these Guidelines will be an invaluable resource to the UN
experts who have provided technical assistance in more than 110 countries
over the last 25 years. This volume will also be an important tool for electoral
observers, both international and national.

But I hope it will prove most useful to those overseeing and administering
elections within UN Member States. It is not a recipe book for solving all
problems, or a scorecard against which to determine legitimacy. Rather, as
a consolidation of UN contributions to public international law, it is an
invaluable guide to help all UN Member States understand and interpret the
obligations they have signed up to. In this sense, we view these Guidelines as
an instrument that can further strengthen national ownership of the electoral
process.

I would like to commend International IDEA for its efforts in this important
undertaking. I look forward to seeing this publication widely disseminated.

Py

Jeffrey Feltman
Under-Secretary-General for Political Affairs
United Nations Focal Point for Electoral Assistance
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Preface

With its 2002 publication International Electoral Standards: Guidelines for
Reviewing the Legal Framework of Elections, International IDEA pioneered a
methodology for objective electoral law assessment and democratic reform
advocacy. The Guidelines introduced checklists that offered user-friendly
guidance to gauge legal framework compliance with ‘international standards’,
which at the time were promoted as an amalgam of international obligations,
political commitments and emerging international good practices.

Since 2002, UN General Assembly and Security Council resolutions have
increasingly emphasized references to electoral processes. In parallel, UN
Human Rights bodies have systematically reviewed State Parties’ compliance
with the International Covenant on Civil and Political Rights and other
international treaty obligations applicable to electoral processes, which has
produced a wealth of jurisprudence clarifying how the UN review system
monitors the implementation of treaty obligations in electoral practice. A
number of relevant UN and regional instruments have also entered into force
during this period, which has expanded the ambit of public international law
over elections.

Until now, the implications of these developments in terms of states’ obligations
to hold genuine elections have not been addressed comprehensively or
systematically. This publication aims to fill this gap by highlighting the body
of case law that has developed into authoritative UN treaty interpretations,
thereby defining the international obligations for elections that are enshrined
in UN treaties. The exclusive focus on UN instruments is meant to provide
the widest possible legal reach. This approach, based on extensive legal
research and consultation with different stakeholders, including the pertinent
UN bodies, aspires to near-global applicability.

The new Guidelines are intended as a global reference tool, expanding on the
legal basis of the user-friendly checklists, for national stakeholders that want to
assess their electoral process vis-a-vis the obligations their state has voluntarily
undertaken. The focus is, very deliberately, on national accountability—in
particular, providing tools to help shape and reform legal frameworks for
elections rather than promoting external assessments—and on building the
necessary national ownership required for any sustainable reform process.
Applicable treaties entrust the implementation of obligations contained
therein to State Party responsibility. This includes the requirement to take
positive measures to ensure the effective enjoyment of relevant political rights
and fundamental freedoms by building an adequate rule of law framework.



The new edition’s focus on international obligations thus maintains
International IDEA’s non-prescriptive approach in promoting the implementation
of electoral processes and its efforts to strengthen the national ownership and
integrity of electoral processes globally. This approach equally advocates an
enhanced role for democracy, human rights and the rule of law in the post-2015
development agenda. Elections with integrity are a key and universal component
of this dialogue, to ensure the legitimacy, transparency and accountability of
democratic institutions that are called on to deliver that agenda.

Substantiating legal framework analysis through binding UN treaty
obligations also aspires to support political momentum for democratic reform.
The new Guidelines provide national legislators, electoral administrators and
adjudicators, political parties and civil society groups with a wide array of UN
jurisprudence to support recommendations for democratic reform. Electoral
assistance and election observation can therefore operate within a holistic
framework of democracy building, effectively assisting the partner countries
to meet their sovereign obligations under public international law. By doing
so, the Guidelines intend to promote a common understanding between
national and international stakeholders regarding the obligations that State
Parties are required to respect.
)

\. ,
f fomA___—
/

Yves Leterme
Secretary-General
International IDEA
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Part A

Rationale and
Methodology



I. The New International IDEA
Guidelines

1. Introduction

This publication provides an up-to-date inventory of United Nations (UN)
jurisprudence relevant to electoral processes. It organizes and cross-references
international law applicable to elections in order to render it accessible to (and
user-friendly for) the full spectrum of national and international stakeholders.
This approach aligns with a number of initiatives that took place in the last
decade to link election assessments to parameters set by public international
law. In particular, the Guidelines complement the Carter Center’s promotion
ofan obligation-based approach to observing and assessing electoral processes.!
With these new Guidelines, International IDEA also hopes to contextualize
electoral assistance within a holistic framework of democracy cooperation
in which election observation, electoral technical assistance and national
stakeholder engagement all embrace a universally agreed set of values that
is in line with the international obligations that UN Member States freely
commit to.

Aiming for a global scope, the new Guidelines rely exclusively on UN treaty
law and related jurisprudence, bypassing equally valid instruments that
have primarily regional application. The Guidelines link UN treaties, UN
General Assembly (UNGA) and UN Security Council (UNSC) resolutions,
as well as human rights body opinions and decisions, with each step of the
electoral cycle. Its Tables of Jurisprudence and Checklists legally substantiate
electoral implementation requirements with authoritative reasoning issued by
competent UN institutions.

This approach facilitates methodical and comprehensive review by electoral

stakeholders, including by electoral management bodies (EMBs), electoral
dispute adjudicators, legislators, governments, civil society, donors, political

International Obligations for Elections 1



parties, technical assistance providers, democracy scholars, electoral observers
and ordinary citizens. The Tables of Jurisprudence and corresponding
Checklists empower national stakeholders, including voters, to refer to
UN treaty body precedent when assessing their own legal framework,
advocating electoral reform or filing complaints with competent UN bodies,
once domestic remedies have been exhausted. The updated Guidelines also
facilitate the application of election-related UN treaties, as well as precedent,
by regional Treaty-based bodies, national and regional courts, and UN
human rights actors.

2. How to use the Guidelines

The Guidelines are divided into three parts. Part A, Rationale and
Methodology, is subdivided into four sections. Section I addresses the
Guidelines’ rationale and methodology. Section II provides an overview of
UN Charter-based bodies dealing with electoral processes and the binding
documents that govern UN intervention in this field. Section III introduces
the institutional and legal foundations of the UN Human Rights system and
the treaty bodies that are empowered to issue authoritative interpretations of
UN conventions. Section IV outlines 20 core building blocks for elections
that can be distilled from UN treaty law.

Part B, Electoral Components and Tables of Jurisprudence, is split into 21
thematic chapters that chronologically address key components of legal
frameworks for elections. Each chapter begins with a short narrative to
provide guidance on how to use the subsequent Table of Jurisprudence. The
tables are staggered to address analytical questions on each legal framework
component. Highlighted concepts facilitate quick reference and issue
spotting. The questions direct the reader to international obligations that
flow from UN treaties, as well as to authoritative UN jurisprudence that
interprets and applies the treaty obligations. In an effort to mainstream cross-
cutting issues, a number of questions appear in both the chapter addressing
the chronological steps of the process and the overarching thematic chapters.

The questions selected do not cover the whole range of issues related to
reviewing legal frameworks for elections; they instead refer exclusively to
issues that are addressed by UN treaties and relevant case law, and therefore
constrain national election administrations in States Parties to the UN
treaties. Where appropriate, the Guidelines identify binding regional or sub-
regional instruments that address aspects that have not yet been touched
upon, or fully developed, by UN instruments.

The Checklists in Part C are designed as user-friendly reference tools that

summarize the analytical questions raised in Part B. Building on the original
Checklists developed for the 2002 edition, each question is now accompanied

2 International IDEA



UN additional treaty
reference and
authoritative UN
jurisprudence

Question number

Question Number

by a brief explanation of its rationale, along with reference to applicable UN
treaty articles. Questions are numbered to facilitate cross-reference between

the Checklists and Tables of Jurisprudence.

The following figure illustrates the correspondences between the Tables of
Jurisprudence in Part B and the Checklists in Part C.

Number and
title of the chapter,

Figure I.1. How to use the Guidelines

Table of Jurisprudence

ABojopoy3a|\ pue ajeuoney 'y ed

1. Gender equality

Building block deriving

7.1 Has a national plan for gender equality been adopted? " " """

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State
Party to the present Covenant undertakes to take the necessary steps in accordance with its
constitutional processes and with the Provisions of thep+e ada uch Iaws or other

UN treaty
reference with
-\ key language
highlighted

ICCPR, Art. 3: The States Parties to the present Covenant undertake to ensure the equal right of men
and women to the enjoyment of all civil and political rights set forth in the present Covenant.

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives; (b) To vote and to be elected at genuine periodic
elections which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing
the free expression of the will of the electors; (c) To have access, on general terms of equality, to
public service in his country.

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination
against women in the political and public life of the country .. ]

Rationale for the
Checklist 7. Gender Equality question

Has a national plan for gender equality been adopted?

(ICCPR2.2)
1 The adoption of a national plan or policy for gender equality can be ag/important first step Q
and benchmark to ensure that existing gender inequalities in a couny/4’s public and political
life are identified and addressed .. .] UN treaty
reference

Is discrimination based on gender prohibited by law?

(ICCPR 26)
12 Expressly prohibiting discrimination based on gender by law offers a legal remedy against |:|
unequal treatment and can thus act as a powerful deterrent, both in the context of public
service, but also within political party structures.

3. Rationale
Building on the lasting success of International IDEA’s 2002 International

Electoral Standards: Guidelines for Reviewing the Legal Framework of Elections,
the updated and expanded edition incorporates advances made in the last
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decade regarding the adoption of UN treaties, instruments and jurisprudence
applicable to elections. The 2014 edition thus offers national and international
stakeholders a user-friendly reference tool to assess legal frameworks against
UN treaty obligations and precedent in the field of democratic elections.
By doing so, International IDEA also hopes to encourage the relevant UN
institutions to review those aspects of the electoral process that may require
additional interpretation.

The 2002 Guidelines’ format for legal framework assessment remains valid.
Developed jointly with the Organization for Security and Co-operation
in Europe and its Office for Democratic Institutions and Human Rights
(OSCE/ODIHR), the 2002 Guidelines pioneered the checklists, some
of which were inspired by the electoral rights contained in the Universal
Declaration of Human Rights (UDHR) and the International Covenant
on Civil and Political Rights (ICCPR). The 2002 edition branded those
obligations as ‘standards’ Its checklists provided election observers, civil
society and political actors with an objective baseline with which to assess the
completeness of national legal frameworks for elections, and thus influenced
election observation methodology by offering a uniform structure for analysis
and reporting. Technical election assistance providers have also relied on the
2002 checklists to conduct needs assessments.

The 2014 Guidelines aim to empower EMBs, lawmakers, governments,
candidates, election judges, civil society and other national stakeholders with
assessment indicators that are based on the international obligations to which
their state has subscribed. Through its innovative Tables of Jurisprudence and
revised Checklists, the Guidelines facilitate in-depth assessment of national
framework compliance with UN treaty provisions and jurisprudence on
elections by offering key treaty law and interpretative reference for every
issue addressed by UN institutions. Such assessments will promote greater
transparency in the work of EMBs, as well as strengthen their independence
and ownership by further anchoring their work in binding international
law. The Guidelines also provide electoral stakeholders and civil society
organizations with international legal grounds on which to petition national
courts. Once national recourses are exhausted, the Guidelines can help
substantiate complaints before competent UN institutions.

4. From standards to obligations

The Guidelines solely rely on UN treaties and resolutions, and authoritative
interpretation thereof, as well as the applicable case law of relevant treaty bodies.
While the Guidelines recognize the significance of regional and sub-regional
obligations on elections, these are not included in the Tables of Jurisprudence
in order to maintain their near-global application and establish a minimum
common denominator for election-related obligations for all UN treaty signatory
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states and their EMBs. The Guidelines recognize that electoral observation
assessments can be based on additional regional instruments and commitments.
However, by focusing on UN treaty obligations and the jurisprudence that
flows from them, the Guidelines aim to clarify universal benchmarks for States
Parties to UN treaties, thereby inspiring global confidence in consistency,
objectivity, impartiality, accuracy and professionalism in the assessment of
legal frameworks for elections.”> Guideline users can thus instantly determine
whether or not alleged flaws in their legal framework for elections are subject
to UN treaty obligations, and whether they could be legally contested as such.
Legal framework assessment thus stands on firm legal footing, avoiding what
national stakeholders often perceive as ‘foreign standards’, or worse, ‘double
standards’. Promoting the legally sound term ‘obligation’ over the unclear
notion of ‘standards’ fosters national ownership of electoral reform by exposing
its relationship with sovereign treaty commitments.’

International IDEA hopes that its Guidelines will ultimately promote legal
framework compliance with binding international obligations, since UN
conventions can be applied objectively, thus eliminating assessment bias. The
Guidelines strive to depoliticize framework analysis by offering an objective
and globally applicable self-assessment tool for all national stakeholders
interested in evaluating their home state’s level of compliance with its
sovereign obligations. The Guidelines are thus devoid of ‘standard’ or ‘good
practice’ terminology; questions are formulated only on topics that UN
Member States have consensually framed in treaty law and entrusted to UN
institutions for authoritative interpretation.

5. From an event-driven to a process-oriented
approach

While the Guidelines can be used to analyse isolated aspects of election
legislation, the International IDEA methodology assesses legal frameworks for
elections as a whole, including ancillary norms that have an indirect bearing
on electoral processes and outcomes. As the 2002 edition explained, the legal
framework for elections is broadly defined as comprising normative and other
elements that govern electoral processes, from international agreements to
constitutions and electoral laws, and from EMB decisions and directives to all
laws and regulations that have a direct or indirect implications for the process.
The Guidelines” holistic approach is consistent with International IDEA’s
historical interpretation of elections as a continuous and interconnected set of
activities that start years before, and end long after, election day. The cyclical
approach is now embraced by UN resolutions and all major international
organizations involved in democracy support.

This electoral cycle approach—as developed in previous International IDEA
publications and tools in cooperation with European Commission and
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United Nations Development Programme (UNDP) experts—visualizes
sequential and interdependent steps, components and phases that make up
electoral processes. The International IDEA Guidelines largely follow the
breakdown of electoral cycle components, according to the structure of the
ACE Electoral Knowledge Network Encyclopaedia, while supplementing
chapters that cover cross-cutting themes. The holistic approach reinforces the
legal underpinnings of each cycle segment.

When analysing legal frameworks, paying specific attention to the national
evolution of legislation can help identify the genesis of anomalies or
inconsistencies, as well as lend credence to electoral reform advocacy efforts.
Furthermore, placing the electoral process within its historical, cultural, legal,
administrative and electoral tradition, with its own specific underlying social
factors and political interests, as well as security and logistic constraints, can
help ensure that reform is sustainable and acceptable to all stakeholders.

Figure I.2. The electoral cycle

Planning &
Implementation

Electoral

Cycle

rr.;1|r'a|11g and
Education

Source: International IDEA




Il. The Sources: UN Charter-
based Bodies and
Instruments

1. Rationale

The UN’s history and mandate are closely linked to electoral processes. In
the late 1940s, shortly after its founding, the UN observed elections in the
Korean Peninsula. Since the 1960s, elections have played a central role in the
implementation of the UN mandate to maintain peace and security. Pursuant
to this mandate, a number of UN agencies deal with elections from different,
yet linked, perspectives.

The Guidelines invoke UN instruments and jurisprudence applicable to
electoral processes in order to help UN Member States and their national
stakeholders build and improve legal frameworks for elections that are in line
with their obligations under the UN system.

The UN framework provides the only set of obligations of universal relevance,
as UN membership entails acceptance of UN Charter obligations.* All States
Parties to the Charter are bound to its purpose, including the promotion
and encouragement of respect for human rights and fundamental freedoms.’
UN engagement in furthering human rights and fundamental freedoms has
generated the international treaties that form the basis of the Guidelines.

The UN system distinguishes between Charter-based and Treaty-based
human rights bodies. Given that the UN Charter itself is a treaty, such
a distinction can be misleading, yet it helps differentiate institutional
mandates and competences, thereby offering a clearer overview of the various
instruments available to national stakeholders when assessing or claiming
alleged violations of electoral rights.

International Obligations for Elections 7



2. The UN Security Council

The UN Charter confers on the UNSC primary responsibility for the
maintenance of international peace and security, and as such mandates it to
enforce the Charter.® UNSC membership is currently limited to 15 states,
including its five permanent members. The Charter provides that substantive
UNSC decisions require the support of nine members, including the
concurring votes of its five permanent members, which effectively vests the
latter with veto power.” Within its mandate to maintain or restore international
peace and security, the UNSC can take measures such as freezing assets or
imposing travel bans on individuals who have manipulated or obstructed
electoral cycles. The UNSC has even authorized military force to remove an
outgoing head of state who refused to concede defeat in an election certified
by a UN mission.? It can also call on regional bodies to enforce its resolutions,
since as States Parties to the Charter, UN Member States agree to carry out
UNSC decisions. However, only the Member State to which the relevant
resolution is directed is obliged to implement the resolution. Within the
ambit of restoring peace and security, the UNSC can also use deterrents that

other UN bodies lack.
2.1 The UN Security Council and electoral processes

Until the late 1980s, the UN did not directly engage in organizing elections;
it only observed, supervised and sometimes certified elections through the
activities of the Trusteeship Council.” At the end of the Cold War, the UNSC
began to mandate UN peacekeeping missions to support national authorities
with implementing elections. Thus, resolutions started to insist on a stable,
secure and peaceful environment for their conduct. As a result, between
the late 1980s and early 1990s, the UN found itself engaged in three major
types of electoral missions: the organization and conduct of elections (e.g.,
Cambodia in 1993), the supervision and control of elections (e.g., Namibia
in 1989), and the verification of electoral processes (e.g., El Salvador in 1994).

Over time, UNSC resolutions addressing elections have covered a wide range
of concerns, from early resolutions exhorting the rejection of ‘sham election
results’ in Rhodesia,’® to demanding respect for the results of elections
that the UN helped implement. In the last two decades, the UNSC has
regularly resorted to elections as a strategy to resolve internal Member State
disputes." It has called on national authorities and stakeholders to proceed
with referendums or national, provincial and even local elections. It has also
urged authorities to advance constitutional and legal reform that is relevant to
elections. On a more technical level, it has demanded the timely appointment
of independent and impartial election commissioners, pressed governments
to register voters on a timely and inclusive basis, stressed the importance of
fair access to a free private and public media for all candidates, and insisted
on effective voter information campaigns.
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Within this new paradigm, the UNSC requires that electoral processes abide
by their respective constitutional order, political party codes of conduct,
civilian control of the military, humanitarian law and applicable international
obligations.

The language used in UNSC resolutions to qualify elections has progressively
evolved and become more comprehensive. Adjectives such as ‘transparent),
‘inclusive’, ‘open’ and ‘credible’ have been added to define the meaning of
the notion of ‘free and fair’, and this terminology has become a consistent
feature of UNSC wording on elections. Other qualifications, such as
‘genuine’, ‘competitive’ and ‘democratic’, have made occasional appearances,
but have not hardened into permanent criteria. Struggling to uphold elusive
election dates, and facing the cost of prolonged peacekeeping operations that
indefinite election postponements entail, the UNSC also began to insist on
the ‘timely’ holding of polls. Since 2001, the UNSC has also consistently
demanded respect for human rights and the rule of law in electoral contexts,
and it systematically references its own Resolution 1325 on Women in Armed
Conflict. Resolution 1325 urges Member States to ensure the increased
representation of women at all decision-making levels in national, regional
and international institutions.

UNSC resolutions offer a wealth of international jurisprudence on the conduct
of elections, given the UNSC’s discretion in making recommendations and
decisions even beyond treaty obligations. The Guidelines thus cite UNSC
precedents in areas neglected by thematic treaties, such as enfranchisement
of refugee populations, acceptance of election results and defining the
periodicity of elections. UNSC resolutions are archived and searchable by
keyword in the UN Official Documents Search database at <http://www.
un.org/en/documents/ods/>.

3. The Department for Political Affairs and the
Electoral Assistance Division

Established in 1992 as part of the UN Secretariat,'” the UN Department for
Political Affairs (UNDPA) monitors and assesses global political developments
in an effort to detect potential crises before they escalate, and devises effective
responses. The UNDPA provides close support to the Secretary-General and
his envoys, as well as to UN political missions deployed to areas of tension
around the world with mandates to help defuse crises or promote lasting
solutions to conflict. The Under-Secretary-General for Political Affairs, who

acts as the UN system-wide Focal Point for electoral assistance, is the head
of the UNDPA."?

In 1991, the UNGA approved the Secretary-General’s proposal to establish

a specialized electoral assistance unit, which was later elevated to a Division
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within the UNDPA: the UN Electoral Assistance Division (UNEAD).! The
UNEAD provides support to the UN Focal Point and ensures coherence
and consistency across the UN entities that provide electoral assistance in
the field.” Among its mandated tasks, the UNEAD evaluates UN Member
State requests for assistance and coordinates the related UN Focal Point’s
response, coordinates assistance activities within the UN system and with
other international actors involved in this field, and formulates UN policies
and guidelines on electoral matters. Further, in association with other UN
entities, it sets the broad parameters for electoral assistance projects.

Apart from peacekeeping or special political mission settings that require a
UNSC mandate, electoral assistance projects are implemented in the vast
majority of cases by the UN system’s specialized agency, UNDP. UNEAD
also builds the UN Secretariat’s institutional memory, liaises with UNDP and
other assistance actors such as International IDEA on other knowledge products
and policy-related publications, and manages a roster of international electoral
assistance experts that is utilized by all UN entities that deliver electoral
assistance activities. It also liaises with regional and other intergovernmental
organizations to ensure appropriate working arrangements.

The UNGA regularly reaffirms and regulates the roles of the UN Focal Point
and UNEAD in electoral assistance through biennial resolutions. Since 1992,

more than 110 requests for assistance have been received and met through the
specialized work of UNDP and other UN agencies."

3.1 Types of UN electoral assistance

All' UN electoral assistance is based on either UNSC or UNGA mandates or an
official request from a Member State. The Focal Point, on behalf of the Secretary-
General, must consider all requests and make a decision before the UN system
provides (or makes any commitment to) electoral assistance. Needs assessments

are carried out by the UNEAD in its role of supporting the Focal Point.

Since 1992, demands for UN electoral assistance have grown exponentially,
as have the duration and complexity of operations. This is part of the overall
evolution towards process-oriented approaches to assistance—which in turn
complements the promotion of national ownership of electoral processes.

UN electoral assistance is provided on the basis that there is no universal
model; programmes are tailored according to the specific needs of each
requesting Member State. The UN provides a range of electoral assistance
activities, from the organization and conduct of elections or the certification
of elections (both require a UNSC or UNGA mandate and are extremely
rare) to the deployment of expert panels, operational support to international
observers or support in creating a conducive environment.
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The most common form of assistance is technical assistance, which is defined
as legal, operational and logistical assistance to develop or improve electoral
laws, processes and institutions.”” The range of technical assistance provided
by the UN has expanded as its experience has grown and Member State
requests have become more complex and specific. Technical assistance can
be provided in areas such as electoral administration and planning, review
of electoral laws and regulations, electoral dispute resolution, boundary
delimitation, voter registration, election budgeting, logistics, procurement
of election materials, use of technologies, training of election officials, civic
and voter education, voting and counting operations, election security and
coordination of international donor assistance.

The UNDP is the organization’s major implementing body for technical
assistance. Its support is largely funded by voluntary contributions by UN
Member States and regional bodies such as the European Union (EU). The
UNSC regularly appeals to UN Member States to contribute funding for
assistance to electoral processes in post-conflict and transitional contexts
through the UNDP and other UN entities that provide electoral assistance,
including the UN Office for Project Services, UN Women and the UN
Volunteer Programme. The 2012 UNGA Resolution 66/163 requested
that UNDP continue its democratic governance assistance programmes in
cooperation with other relevant organizations, in particular those which
promote the strengthening of democratic institutions and linkages between
civil society and governments.'®

Mandates for observation and supervision, under the scope of broad electoral
support, were often given to the UN in the early days of its electoral assistance
involvement—particularly accompanying decolonization processes—but are
no longer very common. Election observation and supervision respond to
requests for the UN to assess or even validate the integrity of an electoral
process. Such mandates are inherently political, and thus always based on
UNSC or UNGA decisions. Although infrequent, these mandates can be
an additional tool for national actors to overcome specific post-conflict or
confidence crises, and provide interested UN organs with an assessment of
the process for their future deliberations. On rare occasions, the UN has
accepted mandates to certify electoral processes.” In other cases, a small
UN panel may be sent to monitor a country’s electoral process and issue an
internal report to the Secretary-General.

In very exceptional cases, the UN may be fully in charge of organizing
elections within a Member State. This occurred in Cambodia (1992-93)%°
and Timor-Leste (2001-02).*' More often, UN experts form part of national
or ad hoc electoral administration bodies, wherein the responsibility is shared
between the Member State and the UN. This was the case in South Africa®?
and Mozambique in the 1990s,” in Afghanistan in 2004-05* and in Iraq
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in 2005.% These cases are very particular and must be considered within the
transitional contexts in which they took place. As a rule, the UN generally
takes a supporting role in assisting national electoral administrations.?

4. The UN General Assembly

Established in 1945 by the UN Charter, the UNGA operates as the chief
deliberative, policymaking and representative UN organ. Composed of all
UN Member States (193 at the time of writing), it plays a significant role
in setting standards and codifying international law, having ushered the
adoption of the ICCPR, among other international human rights treaties.

The UNGA is mandated to promote and encourage respect for human rights
and fundamental freedoms by initiating studies and making human rights
recommendations.”” It can thus be seen as the main source of all human
rights treaties within the UN system. The UNGA may also consider and
approve the UN budget and establish the financial assessments of Member
States, consider and make recommendations on the general principles of
cooperation for maintaining international peace and security, and make
recommendations for the peaceful settlement of any situation that might
impair friendly relations among nations.*®

The UNGA examines human rights questions, including reports of Special
Procedures of the Human Rights Council (see below), through its Third
Committee. The Committee also discusses the advancement of women,
indigenous issues, the rights of persons with disabilities, the treatment of
refugees, the promotion of fundamental freedoms through the elimination of
racism and racial discrimination, and the right to self-determination.

41 The UN General Assembly resolutions on electoral processes

The UNGA adopted its first resolution that exclusively elaborates on electoral
processes at its 43" session in 1988. The instrument has since evolved into
a standing resolution that the Assembly periodically passes every two years,
fine-tuning and adapting it to changing contexts. Initially, the resolution—
entitled ‘Enhancing the effectiveness of the principle of periodic and genuine
elections—addressed the organization of initial election cycles in nascent
democracies.

In 1995 it was renamed ‘Strengthening the role of the United Nations in
enhancing the effectiveness of the principle of periodic and genuine elections
and the promotion of democratization’. It defined the mandate and scope
of UN electoral assistance and established the UN Focal Point for Electoral
Assistance. Between 1991 and 2006, the resolution was adopted almost
in tandem with a second resolution, entitled ‘Respect for the principles of
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national sovereignty and non-interference in the internal affairs of States
in their electoral processes’ The latter resolution aimed to uphold national
sovereignty against international involvement in electoral processes. Since
2007, only the former resolution has continued to be passed on a biennial
basis. An examination of the evolution of the wording of the initial resolution
in Table II.1 reveals the progressive changes and adjustments in the
conceptualization of electoral processes by the UN.

Between 1992 and 2010, the resolution ‘Strengthening the role of the United
Nations in enhancing the effectiveness of the principle of periodic and genuine
elections and the promotion of democratization” held that the fundamental
responsibility for organizing elections lies with the governments of Member
States. For the first time in 2013, the UNGA reaffirmed the ‘obligation’ of
Member States to take all appropriate measures to ensure that every citizen
has an effective right and opportunity to participate in elections on an equal
basis.

The evolution of the UNGA periodic resolution reflects the development
of electoral practice as well as a new understanding of the theoretical
underpinnings of broad democracy support. Since 2001, the resolution has
augmented the qualification of ‘free and fair’ with ‘periodic and genuine’,
and in 2009 it added ‘respect for the freedom to seek, receive and impart
information, in accordance with the ICCPR’, also noting ‘the fundamental
importance of access to information and media freedom’.?* Also in 2009, the
UNGA began citing transparency as a fundamental feature of ‘free and fair’
elections.”® In 2011, the Assembly recognized the importance of allocating
adequate resources to the organization of eflicient and transparent elections
at the local and national levels.”!

The gradual evolution of the resolution’s language also demonstrates a
shift towards cyclical and process-oriented types of support. In 1994, the
UNGA first recommended that ‘the Electoral Assistance Division provide
post-election assistance to States that request such assistance, and to electoral
institutions, in order to contribute to the stability and continuity of their
electoral process’?* In 1997, the resolution recognized that future electoral
processes would require ‘reassessment and adaptation of the forms of
assistance routinely provided previously, in particular to meet the needs of
supporting subsequent elections’.* In 2007, the resolution first used the term
‘electoral cycle’,** and since 2009 it has called attention to the sustainability
and cost-effectiveness of electoral assistance projects, specifically those which
concern electoral technology.®

The resolution’s 2013 edition invites electoral assistance providers to ensure

the inclusion of marginalized groups, especially persons with disabilities,
to allow the electoral participation of all citizens on an equal basis. The
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resolution, however, stops short of referring to the Convention on the Rights
of Persons with Disabilities.

Table II.1. The evolution of the resolution’s language through its
specific key concepts

General Assembly Resolution
‘Strengthening the role of the United Nations in enhancing periodic and genuine elections and
the promotion of democratization’

Periodic and genuine elections by universal
suffrage and secret vote or equivalent free
voting procedures

Free and fair elections

Free from coercion and intimidation,
respect for the results

Freedom to seek, receive and impart
information, access to information and
media freedom

Free from tampering of vote counts, state
responsibility in sanctioning such acts
accordingly, efficient and transparent
elections at local and national levels
Transparency is a fundamental feature of
free and fair elections

State responsibility for organizing,
conducting and ensuring elections
State obligation to take appropriate

measures to ensure that every citizen has
the right and opportunity to participate in
elections on an equal basis

Electoral event/short-term view and ad hoc
intervention

Electoral process/long-term view,
intervention to support the consolidation
and sustainability of the process

Electoral cycle approach

Coordination of efforts among UN
actors, intergovernmental and regional
organizations

Coordination with intergovernmental and
regional organizations and best practice
sharing and promotion

Reference to UDHR

Reference to ICCPR

Reference to CEDAW, ICERD
Reference to international obligations

Reference to human rights ------- ---
[

Reference to international law
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5. UN Human Rights Council

The UN Human Rights Commission, precursor of the current Human
Rights Council (HRC), was set up by the UN Economic and Social Council
within its mandate to promote respect for human rights and fundamental
freedoms, including the setting up of commissions for the promotion of
human rights.”” The HRC was formally created by a UNGA resolution in
2006 and is therefore considered a UN Charter-based intergovernmental
body.

The HRC is empowered to prevent abuses, inequity and discrimination;
protect the most vulnerable; and expose perpetrators. It is composed of
47 UN Member States, and is elected by the UNGA and meets in Geneva
for ten weeks annually. Council membership is based on equitable geographic
distribution.”’

The Office of the High Commissioner on Human Rights (OHCHR)* and
the HRC operate under separate UNGA mandates. Nevertheless, OHCHR
provides substantive support for HRC meetings and follow-up to their
deliberations.

The HRC has contributed to a number of key UNGA resolutions on the
protection of political participation, reminding Member States of their
international treaty obligations as they relate to the conduct of elections.
One of its resolutions urges all states to ensure that no individual’s right to
participate in the political and public affairs of his or her country is suspended
or conditioned, except on objective and reasonable grounds, which are
established by law and ‘in conformity with international law’.*!

HRC documents offer further clarification of human rights obligations in
areas that are neglected by thematic treaties and treaty body authoritative
interpretations.*? Although the Guidelines cite a number of HRC documents,
the HRC’s potential seems largely untapped as it relates to electoral processes.
Through its individual complaints procedure, citizens and non-governmental
organizations (NGOs) from UN Member States can submit complaints on
gross and consistent violations of their human rights, including their political
and civil rights.

5.1 Human Rights Council Special Procedures

Special Procedures denote the mechanisms established by the disbanded
Human Rights Commission and assumed by the HRC to examine, monitor,
advise and publicly report on human rights situations in specific countries or
territories, known as country mandates, or on major phenomena of human
rights violations worldwide, known as thematic mandates. Special Procedures
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are either conducted by an individual—a special rapporteur, representative or
independent expert—or a working group, all of which are appointed by the
HRC.

As of 1 October 2013, there were 37 thematic and 14 country mandates.
They report annually to the HRC, and a majority also report to the UNGA.
They are sometimes the only mechanism that will alert the international
community on certain human rights issues. So far, no thematic Special
Procedure has been created solely for elections, although country-specific
Special Procedures have reported on elections, and are cited as such in the
Guidelines.

Special Procedures documents can be searched by keyword in the OHCHR
Universal Human Rights Index at <http://uhri.ohchr.org/en>.

5.2 Human Rights Council Universal Periodic Review

Universal Periodic Review (UPR) involves assessing the human rights records
of all UN Member States.*> The UPR mechanism aims to improve the human
rights situation in all countries and address human rights violations wherever
they occur. It is a Member State-driven process under HRC auspices, which
provides the opportunity for each Member State to declare what actions they
have taken to improve their human rights situation and fulfil their human
rights obligations. Despite the state-driven nature of the exercise, NGOs have
many opportunities to take part and influence the UPR process.** As one of
the main HRC features, UPR is designed to ensure equal treatment for every
reviewed Member State. No other universal instrument of this kind currently
exists.

By October 2011, the human rights records of all UN Member States (193
at the time of writing) had been reviewed through the UPR mechanism. In
order to formalize the review process, the HRC resolved to vest itself with the
power to adopt resolutions and decisions. It also envisions other outcomes,
including recommendations, conclusions, summaries of discussions and
President’s Statements.

The UPR process allows the HRC to remind states of their responsibility
to fully respect and implement human rights and fundamental freedoms.
The HRC can address, as appropriate, cases of persistent non-cooperation
using Special Procedures mechanisms. The Guidelines cite UPR reasoning to
illustrate how Member States have been reminded about their obligations in
electoral matters.

UPR documents can be searched by keyword in the Universal Human Rights
Index at <http://uhri.ohchr.org/en>.
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5.3 The Human Rights Council Complaints Procedure

The HRC complaints procedure is available to individuals subject to the
jurisdiction of UN Member States and complaints can be brought against any
Member State. It was established to address consistent patterns of gross and
reliably attested violations of all human rights and all fundamental freedoms
occurring in any part of the world and under any circumstances. In 2007, a
new complaint procedure replaced the former 1503 procedure.®

The complaints procedure is initiated by confidential communication
addressed to the HRC in one of the six UN official languages.*® Individual
Communications, or a series of communications, can allege consistent patterns
of gross and reliably attested violations of UDHR rights. Any person or group
that claims to be a victim of violations of human rights and fundamental
freedoms can submit a complaint. Any person or group of persons, including
NGOs, acting in good faith in accordance with the principles of human
rights, can also submit a complaint on behalf of victims. Reliably attested
communications are not inadmissible solely because the knowledge of the
individual authors is second-hand, if they are accompanied by clear evidence,
although complaints cannot be solely based on media reports.

Complaints to the HRC of violations of human rights and fundamental
freedoms are admissible provided that domestic remedies have been exhausted,
unless it appears that such remedies would be ineffective or unreasonably
prolonged. Complaints cannot be manifestly politically motivated, and
their object must be consistent with the UN Charter, the UDHR and other
applicable human rights legal instruments. Furthermore, the complaints
procedure should not be mandated to seek remedies in individual cases or
provide compensation to victims. Complaints cannot relate to cases already
being dealt with by a Special Procedure, treaty body, or other UN or similar
regional human rights complaints procedure. Throughout the steps of the
procedure, the HRC aims to enhance and ensure cooperation with the
concerned state.

The HRC can decide to discontinue reviewing the situation when further
consideration or action is not warranted. It may also discontinue reviewing
the matter under the confidential complaint procedure in order to take up
public consideration of the issue. Alternatively, it can keep the situation
under review and request that the Member State concerned provide further
information within a reasonable period of time, or keep the situation under
review and appoint an independent expert to monitor the situation and report
back to the HRC. Finally, it can recommend that the OHCHR provide
technical cooperation, capacity-building assistance or advisory services to the
Member State.
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A ftull description of the complaints procedure and a complaint procedure
form (the use of this form is preferred although all formats are accepted) can be
found on the OHCHR webpage at <http://www.ohchr.org/EN/HRBodies/
HRC/ComplaintProcedure/Pagess/ HRCComplaintProcedurelndex.aspx>.



Ill. The Sources: UN Treaty-
based Bodies and
Instruments

1. UN treaties and public international law

For the purposes of the Guidelines, UN treaties generate nearly all the
international obligations that relate to the conduct of elections.”” Treaties
formalize agreements between sovereign states. On becoming a party
to a treaty, states limit their sovereign rights by voluntarily accepting
international obligations. When accepting international obligations under
UN treaties, states transfer public sovereign rights to the people subject to
their jurisdiction.*® Individuals, in turn, can legally invoke the treaty against
the state if their rights are violated by the state.”

Conventions, charters or covenants are all legal synonyms for treaties.
Treaties bind, and can only be enforced against, states that are a party to
them. The Vienna Convention on the Law of Treaties defines their effect
and the procedures for their interpretation. In the UN context, the UNGA
formally adopts the substance of proposed treaty texts by resolution. Once
a treaty text is adopted, it is open for states to bind themselves legally to its
provisions. Depending on each state’s constitutional framework, giving legal
consent can entail different modalities. The treaty enters into force at a date
specified within the text, or when all negotiating states have consented to be
bound by it. In the multilateral UN context, it is common to stipulate that
a fixed number of states must consent to the treaty for it to enter into force
and become a legally binding instrument. A treaty can also enter into force
provisionally, once a stipulated set of conditions is met.

Where a state’s constitution subjects a treaty signature to ratification,
acceptance or approval, the signature in itself does not establish state consent
to be legally bound. Ratification, acceptance, approval and accession are
different modalities by which states can express consent to be bound by a
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treaty. Nevertheless, state signatures create good faith obligations to refrain
from acts that would defeat the object and purpose of the treaty.”

Treaty provisions can be modified through amendments that affect all States
Parties. The procedures for amendments are the same as for the original
formation of treaties, although many multilateral treaties establish their own
amendment procedures. In the absence of such provisions, amendments
require the consent of all parties.”

When becoming party to a treaty, states can make reservations that exclude
or alter the legal effect of treaty provisions in their application to that state.
Reservations enable a state to accept a multilateral treaty as a whole, while
avoiding consent to provisions with which it does not want to comply.
Reservations must be compatible with the object and purpose of the treaty.
Any signatory or contracting state can object to another State Party’s
reservation if it deems it incompatible with the object and purpose of the
treaty; it can even declare that the objection precludes the treaty’s entry into
force between them.”” Furthermore, a treaty might limit reservations, or even
prohibit them outright.”

Treaties cannot be fully comprehensive; therefore, some degree of
interpretation is necessary to ensure their consistent application. The Vienna
Convention on the Law of Treaties guides interpretation of international
treaty obligations through three interrelated principles: effectiveness; good
faith; and contextualization of the treaty’s ordinary meaning, object and
purpose. UN treaties might also regulate their own interpretation within
their operative articles. While UN treaties cited by the Guidelines empower
treaty bodies to authoritatively interpret the obligations they give rise to,
national courts are also competent to interpret and apply treaties, as long as
they bind their respective jurisdiction.

The effect of domestic application of international treaty law depends
on whether a state’s legal system is a monist or dualist legal system, or a
combination of the two. In its pure form, the monist approach ranks
international law above national law, so that ratified treaties enjoy quasi-
constitutional status—becoming an integral part of what francophone
legal systems call the ‘constitutional block’—and cannot be superseded by
subsequent national legislation. Dualist systems, on the other hand, highlight
the difference between national and international law, requiring the express
enactment of the latter in national law for it to be applicable. In other words,
in dualist systems, ratification of a treaty does not automatically supersede or
repeal earlier national legislation that is in conflict with the treaty.

Regardless of the differences in how international law is incorporated into
national law, national courts can apply treaties like national law as long as
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the treaty was ratified by a national legislative act. Common law countries
may also receive international law through the doctrine of judicial precedent,
even across borders, via the jurisprudence of other common law countries.’*
The UN has facilitated international conferences on the domestic application
of the ICCPR, which spawned, for instance, the Bangalore and Bangkok
Declarations of regional groupings of eminent jurists.”® Data available online
show that national courts have increasingly cited the ICCPR in the past
decade in a growing number of countries.’®

Once ratified, a UN treaty automatically becomes part of the domestic law of
most countries with civil law and Islamic law traditions, as well as in former
communist countries, but it does not do so automatically in common law
systems and in Scandinavian jurisdictions. The latter set of legal systems
requires their legislatures to transpose the relevant treaty into national
legislation.

It should be noted that instead of relying on international obligations, many
national litigants favour invoking similar rights as enshrined in regional
treaties. Indeed, those instruments open a course of action for appeals to
regional human rights courts and commissions, such as the European and
Inter-American Court of Human Rights or the African Court on Human and
Peoples’ Rights, which can grant tangible judicial relief. Some jurisdictions
also prioritize the application of regional over UN treaties, since the precedent
of regional courts may already bind them.

2. The Universal Declaration of Human Rights

In the wake of the horrors of World War II, international consensus over
the need to universally guarantee human rights rapidly gained momentum.
At the 1945 San Francisco Conference, when the UN Charter was drafted,
a proposal for a Declaration on the Essential Rights of Man had already
been advanced. The UN Preparatory Commission, which met immediately
after the closing session of the San Francisco Conference, recommended that
the UN Economic and Social Council establish a commission to promote
human rights, as envisaged in the Charter.”” This led to the creation of the
Commission on Human Rights, the predecessor of today’s HRC, in 1946.

At its very first session, the UNGA considered a draft Declaration on
Fundamental Human Rights and Freedoms and transmitted it to the
Economic and Social Council for reference to the Commission on Human
Rights.’® In 1947, the Commission thus formulated what it termed a draft
International Bill of Human Rights. However, views and priorities regarding
human rights diverged between the two blocs that emerged victorious from
World War II. Therefore, the Drafting Committee decided to prepare two

documents: one in the form of a political declaration, which would set out

International Obligations for Elections 21

o
]
-
-+
>
)
]
=
)
E
=
o
o
E
o
=
o
~
=
o
o
=3
5

Q

<




general principles of human rights, and the other in the form of a legal
convention, which would define enforceable rights and their limitations.

At its second session in December 1947, the Commission on Human
Rights established three working groups: one on the declaration, one on the
convention (which it renamed Covenant) and one on its implementation. In
1948, the Commission revised the draft declaration in response to comments
received from governments, leaving aside the Covenant and the question of

implementation. The same year, the UNGA adopted the UDHR by resolution.”

The UDHR presages fundamental rights and freedoms applicable to elections
that were later enshrined in the ICCPR, including the freedom of thought and
conscience; freedom of opinion and expression; the right to peaceful assembly
and association; the right to an effective remedy, equality before the law and
freedom from discrimination; the right to take part in the government of one’s
country; and the right to equal access to public service. Most importantly, the
UDHR provides that ‘the will of the people shall be the basis of the authority
of government; this will shall be expressed in periodic and genuine elections
which shall be by universal and equal suffrage and shall be held by secret vote
or by equivalent free voting procedures’.®® Already in 1948, the UDHR thus
created the blueprint for the election-related provisions of the ICCPR, as well
as other UN treaties that guarantee those rights and freedoms to women,
racial minorities, migrant workers and persons with disabilities.

Although it is the foundational document of human rights law, the UDHR
remains a declaration, and as such lacks binding legal force. It does,
however, carry substantial moral and political force. Even though there is
no consensus® regarding whether all UDHR provisions have hardened into
international customary law, numerous national constitutions and regional
treaties incorporate UDHR provisions by reference, thus rendering them
legally enforceable at the national level. The Guidelines cite the UDHR only
on issues that are not explicitly covered by UN treaty law.

3. The International Covenant on Civil and Political
Rights

When it adopted the UDHR, the UNGA requested the Commission
on Human Rights to prepare a draft Covenant on human rights, and in
1950 it declared that ‘the enjoyment of civic and political freedoms and of
economic, social and cultural rights is interconnected and interdependent’.*?
However, in order to break away from the ideological Cold War gridlock in
1952, the UNGA called on the Commission to draft two Covenants, one
on civil and political rights and the other on economic, social and cultural
rights.®* The UNGA specified that both Covenants should contain as many
similar provisions as possible.* In 1954, the Commission on Human Rights
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finalized both drafts. It ultimately took the UNGA 12 years to adopt both
Covenants:® the International Covenant on Economic, Social and Cultural

Rights (ICESCR) and the ICCPR.

The ICCPR largely maintains the UDHR’s core provisions that cover the
right to participate in the conduct of public affairs. Nevertheless, the ICCPR
dropped the UDHR’s overarching fundamental principle that ‘the will of
the people shall be the basis of the authority of government’, which UNGA
resolutions on the UN role in elections consistently reiterate. The ICCPR also
dilutes the UDHR’s guarantee of equal access to public service by referring
to general terms of equality, and does not clarify whether the scope of public
service is restricted to public employment or whether it extends to public
services.

Table II1.1. UDHR Article 21 vs. ICCPR Article 25

UDHR Article 21 ICCPR Article 25

Every citizen shall have the right and the
opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable
restrictions:

(1) Everyone has the right to take part in the
government of his country, directly or through
freely chosen representatives.

(3) The will of the people shall be the basis of the
authority of government; this shall be expressed
in periodic and genuine elections which shall

be by universal and equal suffrage and shall be
held by secret vote or by equivalent free voting
procedures.

(2) Everyone has the right of equal access to public
service in his country.

(a) To take part in the conduct of public affairs,
directly or through freely chosen representatives;

(b) To vote and to be elected at genuine periodic
elections which shall be by universal and equal
suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the
electors;

(c) To have access, on general terms of equality, to
public service in his country.

Unlike the UDHR, the ICCPR allows States Parties a considerable margin
of discretion in the definition and restriction of fundamental rights and
freedoms. The UDHR unequivocally states that ‘nothing in this Declaration
may be interpreted as implying for any State, group or person any right to
engage in any activity or to perform any act aimed at the destruction of any
of the rights and freedoms set forth herein’.®® While the ICCPR equally
protects several articles from derogation,” it subjects other rights, including
the freedom of expression, assembly and association, ‘to restrictions which
are prescribed by law and are necessary to protect national security, public
order, or the rights and freedoms of others’.®® Contrary to the UDHR, the
ICCPR also envisages that article 25 rights can be suspended by ofhcially
proclaimed public emergencies, albeit only ‘to the extent strictly required by
the exigencies of the situation and never involving discrimination’.®”
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Ten years after its adoption by the UNGA, the ICCPR entered into force on
23 March 1976. At the time of writing, the ICCPR unites 167 State Parties,
while seven states have signed but not ratified the treaty. Since these seven
signatory states’® are bound not to act against the object and purpose of the
Covenant, the ICCPR can be considered as having quasi-global application.

3.1 The Human Rights Committee

The ICCPR established the Human Rights Committee (CCPR), composed
of 18 independent experts; the Covenant binds State Parties to respect its
authority.”! Because the ICCPR establishes the Committee’s legal basis in
treaty form, the CCPR is considered a treaty body. The Guidelines rely
significantly on CCPR documents that provide authoritative interpretation
of general obligations that affect elections.

CCPR members serve terms of four years and are elected by all ICCPR States
Parties. Membership must be geographically representative, and must reflect
different legal traditions and cultures; no State Party can be represented by
more than one member. The CCPR normally holds three sessions per year.

The ICCPR requires State Parties to report on the measures they have adopted
to give effect to ICCPR rights, and on the progress made in the enjoyment
of those rights. States Parties are required to submit reports to the UN
Secretary-General for transmission to the CCPR whenever the Committee
requests, which is usually every four years. The CCPR can invite specialized
UN agencies or bodies, NGOs and national human rights organizations to
provide information through written and oral reports on States Parties whose
reports are being examined.

Under ICCPR article 41, States Parties can recognize CCPR competence
to receive and consider communications by one State Party claiming that
another State Party is not fulfilling its obligations under the ICCPR. Such
communications may be received and considered only if submitted by a State
Party that itself has made a declaration recognizing the CCPR’s competence
under the article 41 interstate complaints procedure.

National courts have referred to CCPR General Comments (GCs) (including
the 1996 GC 25), Concluding Observations and CCPR views on Individual
Communications, to interpret the Covenant in national case law. States Parties
have also amended their laws as a result of CCPR decisions on individual
complaints under the Optional Protocol. In a number of cases, prisoners have
been released and compensation paid to victims of human rights violations.”
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3.1.1 Concluding Observations

The CCPR examines reports by State Parties and addresses its concerns
and recommendations to the reporting party in the form of Concluding
Observations, which contain reasoned instructions on how States Parties
should remedy breaches of rights protected by the ICCPR. The Guidelines
rely on CCPR election-related observations and instructions as authoritative

interpretation of the ICCPR.

Concluding Observations, as well as State Party reporting, can be searched
by keyword on the Universal Human Rights Index in the six official UN
languages at <http://uhri.ohchr.org/en>. Recent Concluding Observations
are also linked to the CCPR’s webpage.

3.1.2 General Comments

The CCPR codifies its interpretation of the Covenant—set forth in
its Concluding Observations and reasoned decisions on Individual
Communications—in the form of General Comments on thematic or
procedural issues. The Guidelines cross-reference applicable CCPR General
Comments with electoral cycle events. To date, the CCPR has issued 35
General Comments and is currently updating the earlier documents to keep
them current with its jurisprudence.

Apart from GC 25 on participation in public affairs and the right to vote,
which dates from 1996, the Guidelines cite: GC 11 on the prohibition of
propaganda for war and inciting national, racial or religious hatred; GC 13
on equality before the courts and the right to a fair and public hearing by
an independent court established by law; GC 15 on the position of aliens
under the Covenant; GC 16 on the right to respect of privacy, family, home
and correspondence, and protection of honour and reputation; GC 18 on
non-discrimination; GC 27 on freedom of movement; GC 29 on states of
emergency; GC 31 on the nature of the general legal obligation imposed on
States Parties to the Covenant; GC 32 on equality before courts and tribunals
and the right to a fair trial; and GC 34 on freedom of expression. The CCPR
has so far not issued General Comments on the freedoms of association and

of assembly, both of which the Guidelines accordingly cross-reference with
individual CCPR case law.

3.2 First Optional Protocol to the ICCPR
The ICCPR’s First Optional Protocol entered into force simultaneously with
the ICCPR, although it has fewer States Parties.”” By becoming party to

the protocol, states grant individual standing to victims who allege States
Party violations of ICCPR rights. The CCPR can thus receive and consider
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complaints (Communications) from individuals claiming to be victims of
violations of any rights protected by the ICCPR.”

Decisions on communications can be searched by keyword on the OHCHR
webpage, at <http://tb.ohchr.org/default.aspx>. Alternative archives that are
searchable by keyword are hosted by the University of Minnesota Human
Rights Library at <http://wwwl.umn.edu/humanrts/>, and by the Centre
for Civil and Political Rights at <http://www.ccpreentre.org/individual-
communications/decisions-search/>. The OHCHR also offers a general
database for treaty body jurisprudence at <http://tbinternet.ohchr.org/_
layouts/treatybodyexternal/TBSearch.aspx?Lang=en>.

3.2.1 The Human Rights Committee Complaints Procedure

Any individual can submit a written complaint in one of the six ofhcial UN
languages to the CCPR against a State Party, claiming that his or her rights
under the ICCPR have been violated. Complaints can also be introduced
on behalf of third parties with their consent (or without it, for example in
cases of imprisonment or disappearance). For particularly sensitive matters,
the complainant can request the non-disclosure of personal details. The
exhaustion of national remedies and the submission of the case to other
international bodies must be referenced in the complaint.

Asdetailed in the First Optional Protocol, the CCPR considers the admissibility
of Communications in closed meetings, while bringing them to the attention
of the State Party alleged to be violating a provision of the Covenant. Within
six months, the State Party can respond to Communications with written
explanations or statements, clarifying the matter and proposing remedies.”

While the Optional Protocol itself imposes no time limit to submit
complaints, the CCPR has introduced a procedural rule that generally
bars complaints not yet submitted within five years after the exhaustion of
domestic remedies or, where applicable, after three years from the conclusion
of another procedure of international investigation or settlement.”® Nor can
the CCPR examine complaints if the same matter is pending before another
forum. Nevertheless, the CCPR does not bar complaints on matters under
consideration by the HRC Complaints Procedure or complaints submitted to
HRC Special Rapporteurs or Working Groups (see Section II).

It usually takes the CCPR 12 to 18 months to decide on admissibility.
Examining the case’s merits may then take a year or two, depending on how
cooperative States Parties and the authors of complaints are in submitting
all the information required by the CCPR. Individuals who allege that their
human rights are being violated may need protection before the CCPR
adopts it final views. Without prejudging the merits of complaints, the CCPR
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has sometimes addressed urgent requests to the States Parties involved. The
CCPR has, for instance, advised against threatened expulsion, requested
the suspension of a death sentence and drawn attention to the need for an
urgent medical examination. In terms of evidence and the burden of proof,
the CCPR has not yet established independent fact-finding functions, but it is
bound to consider all written information submitted by the parties.””

CCPR decisions constitute authoritative interpretation of the ICCPR.
Furthermore, UN treaty bodies, including the CCPR, have developed
follow-up procedures to monitor whether States Parties have implemented
their recommendations, since they consider that by accepting the procedure,
States Parties have also agreed to respect CCPR findings. When the CCPR
finds violation of the Covenant, the State Party has six months to provide
information on the steps it has taken to implement the CCPR decision. The
State Party’s response is then transmitted to the complainant for comments.

If the State Party fails to take appropriate action, the case is kept under
consideration by the CCPR under the follow-up procedure. A dialogue is
thus pursued with the State Party and the case remains open until satisfactory
measures are taken. Information related to the follow-up of Committee
decisions is not confidential, and the meetings during which this information
is discussed are public. In 1990, the CCPR instituted a mechanism to monitor
more closely whether States Parties have given effect to its final decisions on
the merits of a case.

Some procedures for complaints fall outside the substantive scope of the
treaty body system. Such issues can be addressed through CCPR Special
and Complaints Procedure. Citizens of states that have not become party
to relevant treaties can also present their complaints before the HRC (see
Section II).

A full description of the CCPR complaints procedure and a model complaint
form (the use of this form is preferred although all formats are accepted) can
be found on the CCPR webpage at <http://www.ohchr.org/EN/HRBodies/
CCPR/Pages/CCPRIndex.aspx> and on the OHCHR webpage at <http://www.
ohchr.org/EN/HRBodies/ T BPetitions/Pages/Individual Communications.
aspx#OPICCPR>.

4. The International Convention on the Elimination of
All Forms of Racial Discrimination

The International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD) was adopted in 1966 and entered into force in 1969.
At the time of writing, it has 176 States Parties (nine more than the ICCPR)
and five signatory states. Substantively, the ICERD mirrors the ICCPR’s core
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civil and political rights protection within the context of racial and other
forms of discrimination. It reiterates several ICCPR provisions, but it also
advances beyond the later Covenant in areas relevant to elections.

The ICERD introduces Temporary Special Measures (TSMs), which
subsequent UN treaties emulate to compensate for historic disparities that
prejudice the equal exercise of rights by special interest groups.” It also adopts
the UDHR’s language on equal access to public service, rather than the
ICCPR's softer language of ‘on general terms of equality’.

The ICERD also guarantees the enjoyment or exercise of political rights and
fundamental freedoms on an ‘equal footing’.** While the ICERD treaty body
has not yet applied the equal footing clause in election-related case law, the
wording of the provision indicates that it entitles stakeholders who fall under
the Convention’s ambit to a level electoral playing field.

ICERD also obligates States Parties to restrict the fundamental freedoms
of expression and of association by law, if they are exercised to promote and
incite racial discrimination. Such exercise of the two freedoms arguably affects
the rights and freedoms of others, and can thus be legitimately restricted, as
is also contemplated in the ICCPR.*" In this context, ICERD’s treaty body
has reminded governments of several European States Parties of their lack of
enforcement of the prohibition against racist propaganda (see Chapters 8, 16
and 21).

Finally, in addition to the ICCPR’s array of civil and political rights, the
ICERD expressly guarantees state protection against violence or bodily
harm, whether inflicted by government officials or by any individual group
or institution, as well as the right to nationality, which is critical to the right
to vote.*?

The Guidelines reference ICERD provisions and its treaty body’s authoritative
interpretation of issues regarding racial discrimination, but also within the
broader realm of discrimination, including the call for States Parties to
consider positive measures to promote the equal enjoyment and exercise of
political rights and freedoms.

41 The Committee on the Elimination of Racial Discrimination

The composition and procedures of the Committee on the Elimination of
Racial Discrimination (CERD) matches that of the CCPR, although its
case backlog remains much smaller. Victims of human rights violations that
straddle electoral rights and discrimination under ICERD should thus take
into account the timeliness of adjudication when choosing between CCPR
and CERD as a complaints venue.
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41.1 Individual complaints

Rather than relying on an Optional Protocol, the ICERD integrates an
individual complaints mechanism into the text of the treaty, offering States
Parties recognition of CERD’s competence to consider individual claims
through their ratification of the treaty itself. The individual complaints
procedure aspect of ICERD entered into force in 1982.% The CERD
procedures largely mirror those of the CCPR.

The UN Treaty Collection website®* only identifies which State Parties have
accepted ICERD’s article 14 individual complaints procedure through each
State Party’s reservations, but the CERD homepage offers a ratification
map.® The map reveals that overall, Latin American and European States
Parties recognize CERD’s individual complaints jurisdiction, while North
American, African and Asian States Parties largely do not. The CCPR has
thus absorbed some of those regions’ complaints on racial discrimination
within the ambit of its general competence over civil and political rights.

CERD publishes its General Comments, ratification status, decisions,
and complaints procedures on its webpage: <http://www.ohchr.org/EN/
HRBodies/CERD/Pages/CERDIndex.aspx>, as well as a list of recent
individual complaints jurisprudence: <http://www.ohchr.org/EN/HRBodies/
CERD/Pages/]Jurisprudence.aspx>.

5. The Convention on the Elimination of All Forms of
Discrimination against Women

The Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) was adopted in 1979 and entered into force in 1981. At
the time of writing, it has 187 States Parties (20 more than the ICCPR).
The United States and Palau have signed, but not ratified, the CEDAW.
This Convention effectively consolidates a number of previous UNGA-led
efforts on women’s rights, including the Convention on the Political Rights
of Women.

Substantively, CEDAW reaffirms the civil and political rights enshrined
in the ICCPR, as they pertain to women. As with the ICERD, CEDAW
also progresses beyond passive non-discrimination to advance affirmative
measures. While it avoids ICERD’s wording of equal footing, it guarantees
women enjoyment or exercise of political rights and fundamental freedoms,
irrespective of their marital status and on a basis of equality between men
and women.¥

Enjoyment and exercise of rights per se have largely not yet translated into
equal political participation and representation. Therefore, like ICERD,
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CEDAW requires that State Parties take all appropriate TSMs to guarantee
women the exercise and enjoyment of human rights and fundamental
freedoms on an equal basis with men. CEDAW provides that such TSMs
shall not be considered discrimination.®® It commits State Parties to take
all appropriate measures to eliminate discrimination against women in the
political and public life of the country. In particular, it aims to ensure that
women have, on equal terms with men, the right to vote in all elections
and public referendums and to be eligible for election to all publicly elected
bodies. Lastly, it calls for states to ensure that women can participate in the
formulation and implementation of government policy, and hold public office
and perform all public functions at all levels of government.*

While the ICERD tailors its wording to ensuring a level playing field,
CEDAW emphasizes TSMs. Affirmative action and equality of opportunity
remain linguistically difhicult to reconcile; CEDAW’s language ultimately
opts for affirmative action. The Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women in Africa explicitly calls for
equal representation in all electoral processes.”” Finally, and relevant to the
right to vote, CEDAW specifies equal rights for women and men in acquiring,
retaining and conferring citizenship.”

The Guidelines reference CEDAW provisionsand its treaty body’s authoritative
interpretation, particularly its General Recommendations, on cross-cutting
issues related to gender equality (see Chapter 7).

51 The Committee on the Elimination of Discrimination against
Women

The Committee on the Elimination of Discrimination against Women (also
referred to as CEDAW) is a treaty body of 23 independent experts.”* Its
functions and procedures, including those for filing complaints, are modelled
on the CCPR. The Committee meets only once a year, but its deliberation
period, which the initial treaty had capped at two weeks, was extended by
treaty amendment.”® Unlike CCPR and CERD, the Committee consolidates
its jurisprudence in General Recommendations (GR) rather than General
Comments.”

CEDAW'’s General Recommendations Number 23 and 25 are its most
relevant for electoral processes. CEDAW Concluding Observations
regularly address election-related rights, and can be searched by keyword
in the Universal Human Rights Index. Individual Communications are
listed on the Committee’s webpage, at <http://tbinternet.ohchr.org/_layouts/
treatybodyexternal/TBSearch.aspx?Lang=en&TreatylD=3&DocTypel D=17>.
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5.2 The Optional Protocol to CEDAW

The Optional Protocol to CEDAW allows its treaty body to consider
complaints from individuals under the jurisdiction of States Parties to the
Protocol. The Optional Protocol was adopted in 1999 and entered into
force in 2000. It currently has 104 States Parties; 15 further states have
signed, but not ratified, the individual complaints option. The CEDAW
Committee’s webpage provides a model complaint form as well as detailed
procedural advice at <http://www.ohchr.org/EN/HRBodies/ CEDAW/Pages/
CEDAW Index.aspx>.

6. The International Convention on the Protection of
the Rights of All Migrant Workers and Members of
their Families

The International Convention on the Protection of the Rights of All Migrant
Workers and Members of their Families (MWC) was adopted in 1990 and
entered into force in 2003. At the time of writing, the treaty has 47 States
Parties; 18 states have signed, but not yet ratified, the Convention. EU
Member States have so far consistently shunned the Convention.

Apart from fundamental freedoms, article 41 of the MWC holds that migrant
workers and members of their families shall have the right to participate in
the public affairs of their state of origin and to vote and be elected in elections
of that state in accordance with its legislation. The MWC exhorts concerned
states to facilitate the exercise of these rights. The Guidelines refer to the
MW(C and its treaty body’s authoritative interpretation when addressing the
rights of migrants to register, vote and be elected.

6.1 The Committee on Migrant Workers

The Committee on Migrant Workers (CMW) held its first session in 2004.
It is composed of 14 independent experts and has so far codified two General
Comments, neither of which focuses on electoral rights. The Committee has
referenced article 41 in four of its Concluding Observations. The CMW has
taken the initiative to call on one State Party to allow non-citizen migrant

workers to vote in its municipal elections.”

6.1.1 Individual complaints to the CMW

The CMW will be able to consider individual complaints or communications
from individuals claiming that their rights under the Convention have been
violated, once ten States Parties have accepted this procedure in accordance
with article 77 of the Convention. At the time of writing, only two States
Parties have accepted this procedure, thus the individual complaints
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mechanism has not yet entered into force. The OHCHR webpage provides
additional information on individual complaints and the MWC at <http://
www.ohchr.org/EN/HRBodies/TBPetitions/Pages/HRT BPetitions.aspx>.

7. The United Nations Convention against Corruption

The UNGA recognized that an effective international legal instrument
against corruption was desirable and decided to establish a committee to
negotiate such an instrument.’® The United Nations Convention against
Corruption (UNCAC) was adopted in 2003 and entered into force in 2005.
At the time of writing, UNCAC has 169 State Parties; seven states have also
signed, but not yet ratified, the treaty. The UN does not consider UNCAC
a human rights instrument and no individual complaints mechanism is in
place to address violations of the Convention. Nevertheless, the Convention
indirectly affects the effective exercise of human rights, including electoral
rights, through its measures against corruption.

UNCAC offers critical safeguards for holding credible and transparent
elections, which are beyond the express requirement of earlier treaties but
in line with UNGA and UNSC resolution wording. Under UNCAC, States
Parties commit, inter alia, to develop and implement or maintain effective,
coordinated anti-corruption policies that promote the participation of society
and reflect the principles of the rule of law, proper management of public
affairs and public property, integrity, transparency and accountability.”” It
also entrusts its States Parties to take such measures as may be necessary to
enhance transparency in their public administration,”® which is of critical
importance for EMB procedures and practices.

UNCAC States Parties commit to adopt, maintain and strengthen systems
for recruiting, hiring, retaining, promoting and retiring civil servants and
other non-elected public officials, where appropriate, based on principles
of efficiency, transparency and objective criteria such as merit, equity and
aptitude. State Parties are also called upon to include adequate procedures
for selecting and training individuals for public positions that are considered
especially vulnerable to corruption, and rotating such individuals to other
positions, where appropriate.”’

UNCAC binds State Parties to adopt appropriate legislative and ad ministrative
measures regarding standing for election to public office, and to take
appropriate legislative and administrative measures to enhance transparency
in the funding of political parties and candidates for elected public office.'*
This reference to political finance is the first of its kind in a UN treaty.

Finally, UNCAC implicitly criminalizes the illicit use of state resources for
campaign purposes, since it commits State Parties to adopt legislative and
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other measures to establish as criminal offences embezzlement, and the
misappropriation or other diversion by a public official for his or her benefit
(or for the benefit of another person or entity) of any property, public or
private funds or securities or any other item of value entrusted to the official
by virtue of his or her position.”!

In sum, UNCAC establishes norms for transparency and the independence of
public administration that fill a gap left by human rights treaties. It thus offers
a normative reference for the conduct of credible and transparent elections.
The Guidelines reference UNCAC provisions in conjunction with the ICCPR
obligation to ensure access to information as a fundamental means to combat
corruption, the effects of which can harm electoral processes.

71 The UNCAC Review Mechanism: a Conference of States
Parties as treaty body

UNCAC establishes a Conference of States Parties to improve cooperation
and promote its own implementation. In 2009, the Conference created an
Implementation Review Mechanism to help States Parties fulfil UNCAC’s
objectives. UNCAC obligates each State Party to provide the Conference with
information on its programmes, plans and practices, as well as on legislative
and administrative measures to facilitate its implementation.

Input received from relevant NGOs duly accredited in accordance with
procedures decided on by the Conference of States Parties may also be
considered. The Conference of States Parties has established a peer mechanism
that reviews States Parties by one regional and one extra-regional peer.'”

8. The Convention on the Rights of Persons with
Disabilities

The Convention on the Rights of Persons with Disabilities (CRPD) was
adopted in 2006 and entered into force in 2008. At the time of writing, the
Convention has 139 States Parties, and 39 states have signed but not ratified
the treaty.

The treaty defines its purpose as promoting, protecting and ensuring the full
and equal enjoyment of all human rights and fundamental freedoms by all
persons with disabilities, and promoting respect for their inherent dignity.
Persons with disabilities include those who have long-term physical, mental,
intellectual or sensory impairments, which in interaction with various barriers
may hinder their full and effective participation in society on an equal basis
with others.'*

International Obligations for Elections 33

o
]
-
-+
>
)
]
=
)
E
=
o
o
E
o
=
o
~
=
o
o
=3
5

Q

<




Many legal frameworks for elections deprive citizens with mental or
intellectual disabilities from the enjoyment of their political rights. The
CRPD leaves no doubt that even those who are mentally disabled, and who
have been placed under guardianship by the courts, should remain fully
enfranchised. Although the CCPR once considered that ‘established mental
incapacity may be a ground for denying a person the right to vote or to hold
office’, it has since overruled this earlier position.'** Beyond the ICCPR and
other UN treaties cited by the Guidelines, the CRPD sets out ‘equality of
opportunity’ as a general principle, which echoes ICERD’s ‘equal footing’. It
also declares full and effective participation to be a general principle, which
earlier treaties stop short of.

Highly relevant for elections, the CRPD commits State Parties to undertake
or promote research and development, and to promote the availability and
use of new technologies—including information and communications
technologies, mobility aids, devices and assistive technologies—suitable for
persons with disabilities, giving priority to affordable technologies.'*

Opening the door for a concept very similar to TSMs,'° the CRPD—Ilike
the ICERD and CEDAW-—holds that specific measures that are necessary to
accelerate or achieve the de facto equality of persons with disabilities shall not
be considered discrimination.'”” Such measures, which lack the temporary
nature stressed in the other treaties, could facilitate the candidacies of persons
with disabilities, as could the CRPD’s call on States Parties to encourage all

organs of the media to portray persons with disabilities in a manner consistent
with the CRPD purposes.'*®

The CRPD also requires State Parties to take appropriate measures to ensure
that persons with disabilities have access to voter registration and polling
facilities, on an equal basis with others, in both urban and rural areas.

In its section on participation in political and public life, the CRPD outlines
States Parties’ obligations to ensure that voting procedures, facilities and
materials are appropriate, accessible and easy to understand and use. It also
calls on states to protect the rights of persons with disabilities to vote by secret
ballot in elections and public referendums without intimidation, and to stand
for elections, to effectively hold office and to perform all public functions at
all levels of government, facilitating the use of assistive and new technologies
where appropriate.

The CRPD guarantees the free expression of the will of persons with disabilities
as electors; to this end, States Parties must allow assistance in voting by a
person of their choice, if requested. Furthermore, the Convention calls for
the active promotion of an environment in which persons with disabilities
can fully and effectively participate in the conduct of public affairs, without
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discrimination and on an equal basis with others. Lastly, states should
encourage the participation of persons with disabilities in public affairs,
including in NGOs and associations concerned with the public and political
life of the country, and in the activities and administration of political parties.

The Guidelines reference the CRPD and its treaty body’s authoritative
interpretation as it relates to the cross-cutting issue of enjoyment of the rights
of persons with disabilities to register, vote and be elected.

8.1 Committee on the Rights of Persons with Disabilities

The Committee (also referred to as the CRDP) is composed of 18 independent
experts and follows the treaty body and procedural model introduced by the
ICCPR. At the time of writing, the CRPD has drafted, but not yet adopted,

two General Comments.'”
8.1.1. Individual complaints to the CRDP

The Optional Protocol to the Convention of 2006 entered into force in 2008.
At the time of writing, it has 79 States Parties and 36 states have signed
(but not ratified) the Protocol. Individual complaints procedures largely
follow those of other UN treaty bodies and are described in detail on the
OHCHR webpage, at <http://www.ohchr.org/EN/HRBodies/ CRPD/Pages/
CRPDIndex.aspx>.

9. Other UN treaty bodies

Part B of the Guidelines sporadically references (in the Tables of Jurisprudence)
other UN human rights treaty instruments that have ancillary applications
in electoral processes. These are the Committee Against Torture (CAT),'°
which monitors implementation of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, and the Committee
on the Rights of the Child (CRC),"" which monitors implementation of the
Convention on the Rights of the Child.

Like the other UN Treaty-based human rights bodies discussed in Section
II1, the CAT and the CRC are composed of independent experts and have
similar functioning mechanisms, such as examining States Parties’ reports
through Concluding Observations, codifying General Comments, and
examining individual complaints and communications.

10. Regional and sub-regional obligations
Outside the UN treaty system, regional and sub-regional bodies have evolved

under the auspices of other organizations, such as the African Union, the
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Organization of American States, the EU, the Economic Community of West
African States (ECOWAS), the East African Community, the Association
of Southeast Asian Nations, the League of Arab States and the Council of
Europe (CoE)."? These organizations have adopted a number of normative
instruments, which contain election-related obligations that are binding on
their States Parties. Whereas many of these instruments largely reiterate the
language and measures of UN treaties, some have advanced beyond existing
UN provisions on key electoral issues.

Compared with the ICCPR, which will soon celebrate its 50 anniversary,
the African Charter on Democracy, Elections and Governance (ACDEG),
the ECOWAS Protocol'® and the Inter-American Democratic Charter are
very recent and modern instruments designed to fill gaps left by the ICCPR
regime. They address issues not foreseen 50 years ago, tackling abuses prevalent
within their respective geographic areas. The ACDEG, which entered into
force in 2013, offers the broadest and most modern legally binding coverage
on elections to date.

Because of their limited geographic application, the Guidelines do not
reference regional and sub-regional instruments in the Tables of Jurisprudence,
which focus exclusively on UN instruments and jurisprudence of near-global
application. Binding regional or sub-regional treaty provisions are referenced
in relevant narrative chapters of Part B. if they advance beyond the scope of
UN treaty law, albeit not necessarily beyond UN institutional jurisprudence.

Beyond treaties establishing regional obligations, the Guidelines note that
other important instruments of specific regional relevance exist and are
legitimately used in assessments of particular electoral processes. Such
instruments include, for example, the Document of the Copenhagen Meeting
of the Conference on the Human Dimension of the Conference for Security
and Co-operation in Europe, precursor of the OSCE."*
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IV. International Obligations
for Elections: The Building
Blocks

This section introduces a set of international obligations for elections that are
extrapolated from the UN treaties referenced in the previous section. These
obligations are not intended to be exhaustive; rather, they are presented as the
building blocks that make up the foundation of any electoral process. Even if
treaties express election-related obligations in the form of rights or freedoms,
they entail a positive state duty to take the necessary steps to enable citizens
to effectively exercise those rights.

The right to equal participation in public affairs cannot be put into practice
without conducting elections. Both the UDHR and ICCPR refer to the
conduct of ‘genuine’ elections as the process by which citizens come to be
freely and equally represented in government, offering a peaceful means to
resolve political competition for power. Yet neither instrument defines the
term ‘genuine’.

The Guidelines consider the notion of genuine elections that guarantee the
free expression of the will of the electors to be the overarching common
denominator of election-related international obligations. The notions of
‘genuine elections’ and ‘free expression of the will of the voters” are hence not
represented as building blocks that aid the assessment of legal frameworks
for electoral processes. Instead, ‘genuine’ is used to indicate the completeness
of compliance with international obligations governing elections and
‘guaranteeing the free expression of the will of the electors’ preconditions
legitimacy of electoral processes.'

The latter obligation also implies accountability by elected officials, leading
the CCPR to state in GC 25 that ‘the authority of government continues to be
based on the free expression of the will of electors’. Furthermore, the CCPR
requires election results to reflect the free will of the electors, as expressed by a
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process of participation through freely chosen representatives. It follows that
all stages of the electoral process, up to and including election day operations
and the proclamation of results, must be carried out in a manner that does
not distort the free expression of the will of the electors. Finally, the state is
required to ensure that electors are able to make an informed choice when
exercising their free will. As such, the obligation to protect the expression of
voters’ free will encapsulates the full spectrum of the Guidelines’ building
blocks that can be distilled from the relevant international human rights
documents.

The Guidelines identify 20 other international obligations as key building
blocks. In its Tables of Jurisprudence and Checklists, the Guidelines will
therefore consistently refer to these 20 international obligations for elections,
linking them to the key issues to analyse and cross-referencing them to specific
treaty articles, as well as to authoritative interpretation and UN jurisprudence
issued by competent UN treaty bodies.

The tabular approach aims to help national and international stakeholders
connect obligations to the applicable segments of the electoral process and link
them to areas of legal frameworks that risk neglecting fundamental rights.
Defining a catalogue of indicators that States Parties to the UN treaties are
required to take into account in the context of elections will foster common
understanding among stakeholders. To ensure consistency, the conceptual
and terminological formulation of the 20 building blocks was inspired and
achieved through consultation with other organizations that are active in this
field, most notably the Carter Center.

Table IV.1. International Obligations for Elections

Right and Opportunity to Participate in Public
Affairs

Right and Opportunity to Vote

Right and Opportunity to be Elected
Periodic Elections

Universal Suffrage

Equal Suffrage

Secret Ballot

Freedom from Discrimination and Equality
under the Law

e Equality Between Men and Women

e Freedom of Association

Freedom of Assembly

Freedom of Movement

Freedoms of Opinion and Expression
Right to Security of the Person
Transparency and the Right to Information
Prevention of Corruption

Rule of Law

Right to an Effective Remedy

Right to a Fair and Public Hearing

States Must Take Necessary Steps to Give
Effect to Rights

Acknowledging their equal value and the need to examine these obligations
in every national context, they are listed in no particular hierarchical order,
instead following a logic that begins with the right to participate, followed by
electoral rights, and then individual rights and freedoms that extend beyond the
electoral field. Judicial obligations complete the list, which concludes with the
positive state obligation to take necessary steps to give effect to Covenant rights.
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References to treaties, jurisprudence and authoritative interpretation in
the following sections are substantiated exhaustively in the Tables of
Jurisprudence and Checklists contained in the subsequent chapters.

1. Right and Opportunity to Participate in Public
Affairs

The right to participate is the cornerstone upon which the entire international
human rights order for elections is built. Participation entails an obligation
to guarantee that all citizens have the right and the opportunity to partake in
public affairs, through political parties, civil society organizations and other
citizen initiatives. The UDHR stipulates the universal right to participate in
government, directly or through freely chosen representatives. The ICCPR
places elections even more firmly at the core of the right to participate. Joint
reference to ‘right’ and ‘opportunity’ to participate obligates the state to take
positive action to provide services and infrastructure to allow for the effective
exercise of the right to participate. This right is also enshrined in the ICERD,
CEDAW, MWC and CRPD.

In GC 25, the CCPR defines ‘public affairs’ as ‘a broad concept, which relates to
the exercise of political power, in particular the exercise of legislative, executive
and administrative powers. It covers all aspects of public administration, and
the formulation and implementation of policy at international, national,
regional and local levels’.

As GC 25 notes, the right to participate is an individual right, the violation of
which gives rise to claims under ICCPR’s first Optional Protocol (See Section
II). Similarly, GC 25 indicates that the ‘allocation of powers and the means
by which individuals exercise the right to participate in the conduct of public
affairs protected by article 25 should be established by the constitution and
other laws’. The CCPR further elaborates that ‘[p]articipation through freely
chosen representatives is exercised through voting processes which must be
established by laws’. Direct participation, as developed in GC 25, covers the
exercise of legislative or executive mandates, and participation in referendums
and popular assemblies.

Furthermore, ICCPR article 25—in conjunction with the right to freedom
of assembly, expression and association—also provides for citizen rights to
participate in public affairs through civil society organizations and non-
governmental associations. As voiced in GC 25, citizens ‘also take part in
the conduct of public affairs by exerting influence through public debate
and dialogue with their representatives or through their capacity to organize
themselves. This participation is supported by ensuring freedom of expression,
assembly and association’.
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2. Right and Opportunity to Vote

Every citizen must have the right and the opportunity to vote in equal
conditions with other citizens. This right can only be restricted based on
objective and reasonable criteria established by law. As GC 25 indicates, the
right to vote (in elections and referendums) must be ‘established by law and
may be subject only to reasonable restrictions, such as setting a minimum age
limit for the right to vote. It is unreasonable to restrict the right to vote on the
ground of physical disability or to impose literacy, educational or property
requirements. Party membership should not be a condition of eligibility to
vote, or a ground of disqualification’. GC 25 also holds that the grounds that
might deprive citizens of the right to vote must be ‘objective’ and set out in
relevant legislative provisions.

GC 25 further explains that equal opportunity to vote also obligates the state
to ‘take effective measures to ensure that all persons entitled to vote are able
to exercise that right’. This right requires states to take measures to guarantee
that the conditions for voting (e.g., voter registration processes) are identical,
as well as the opportunity for electors to express their will freely. The CCPR
states in GC 25 that any ‘abusive interference with registration or voting as
well as intimidation or coercion of voters should be prohibited by penal laws
and those laws should be strictly enforced’.

GC 25 links a third component of the right and opportunity to vote to the
right of electors to cast their vote in an informed manner. GC 25 explains that
exercising the right to vote ‘effectively’ entails that ‘[plositive measures should
be taken to overcome specific difficulties, such as illiteracy, language barriers,
poverty or impediments to freedom of movement which prevent persons
entitled to vote from exercising their rights effectively. Specific methods, such
as photographs and symbols, should be adopted to ensure that illiterate voters
have adequate information on which to base their choice’.

Lastly, GC 25 stipulates that persons entitled to vote ‘must be free to vote
for any candidate for election and for or against any proposal submitted
to referendum or plebiscite, and free to support or to oppose government,
without undue influence or coercion of any kind which may distort or inhibit
the free expression of the elector’s will. Voters should be able to form opinions
independently, free of violence or threat of violence, compulsion, inducement
or manipulative interference of any kind’.

3. Right and Opportunity to be Elected
Whereas the UDHR makes no direct reference to the right to stand for

election, the ICCPR explicitly refers to the right to stand as candidates for
elected positions. Thus, every citizen must have the right and the opportunity
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to be elected in direct or representative elections, in equal conditions with other
citizens. This right can only be restricted based on objective and reasonable
criteria established by law. According to the CCPR, this guarantees electors
the right to exercise their free will to choose from a selection of candidates.
GC 25 states that ‘effective implementation of the right and the opportunity
to stand for elective office ensures that persons entitled to vote have a free
choice of candidates’.

GC 25 stipulates that the right of persons to stand for election ‘should not
be limited unreasonably by requiring candidates to be members of parties
or of specific parties’, which protects a citizen’s right to stand independently
of party affiliation. The CCPR states further that ‘[nJo person should suffer
discrimination or disadvantage of any kind because of that person’s candidacy’.

The requirement of equal opportunity to be elected for all citizens prohibits
legal or de facto discrimination or unreasonable restrictions that could create
inequalities. Nevertheless, the right to be elected is not an absolute right, and
certain restrictions can be imposed. The CCPR notes that restrictions, such
as minimum age, ‘must be justifiable on objective and reasonable criteria.
Persons who are otherwise eligible to stand for election should not be excluded
by unreasonable or discriminatory requirements such as education, residence
or descent, or by reason of political affiliation’. Nonetheless, GC 25 does
allow for certain incompatibilities to avoid conflicts of interest ‘if there are
reasonable grounds’.

4. Periodic Elections

The ICCPR declares that ‘every citizen shall have the right and the
opportunity [...] to vote and be elected at [...] periodic elections’. States Parties
must therefore ensure that their legal frameworks guarantee this right by
establishing certainty and regularity in the holding of elections.

The CCPR refers to elections as a means to ‘ensure the accountability of
representatives for the exercise of the legislative or executive powers vested in
them’, which implies the periodic holding of elections. The CCPR confirms
in GC 25 that ‘elections must be held at intervals which are not unduly long
and which ensure that the authority of government continues to be based
on the free expression of the will of electors’. Without providing actionable
guidance on the length of these intervals, the CCPR concludes that such
rights ‘should be guaranteed by law’, fortifying the obligation of periodicity
with legal certainty.
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5. Universal Suffrage

To give effect to the right to equal participation, States Parties are required
to ensure that the right to vote is as inclusive as possible in terms of electors’
eligibility criteria. The right to vote and to be elected in elections that
guarantee the free expression of the will of the electors, without discrimination
or unreasonable restrictions, echoes universal suffrage. The obligation of
universality demands that although every state can determine who is eligible
to participate in an electoral process, conditions must be non-discriminatory
and as inclusive as possible. This notion is reiterated in ICERD.

GC 25 explains that ‘conditions which apply to the exercise of the rights
protected by article 25 should be based on objective and reasonable criteria’.
It further considers that the exercise of the right to vote ‘should be available
to every adult citizen’, and that the exercise of these rights ‘may not be
suspended or excluded except on grounds which are established by law and
which are objective and reasonable’. The wording ‘adult citizen’ also invokes
two potential criteria with which to define the electorate: a certain age at
which ‘adulthood’ is considered to have been reached, and citizenship.

6. Equal Suffrage

The UDHR, ICCPR and ICERD protect the obligation to attribute equal
weight to each vote, as far as technically possible. The CCPR elaborates that
the ‘principle of one person, one vote, must apply, and within the framework
of each state’s electoral system, the vote of one elector should be equal to the
vote of another’.

Given the difficulties of ensuring absolute equality in practice, the
interpretation is for every vote to have as equal a weight as possible with all
other individual votes, which affects boundary delimitation and seat allocation
in the case of multi-member electoral districts of varying population size. GC
25 thus determines that ‘the drawing of electoral boundaries and the method
of allocating votes should not distort the distribution of voters or discriminate
against any group and should not exclude or restrict unreasonably the right
of citizens to choose their representative freely’. The CCPR further considers
that the adoption of TSMs to facilitate and encourage participation by
women and minorities can be appropriate to give full effect to the right of
equal suffrage.
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7. Secret Ballot

The obligation to guarantee the secrecy of the ballot features in both the
UDHR as ‘secret vote’ and in the ICCPR as elections held by ‘secret ballot’.
The interpretation of this obligation prohibits connecting the identity of
voters to their electoral choice before, during or after their ballot is cast.
Secrecy of the ballot guarantees that voters can cast their vote freely. The
continuous nature of the right to the secrecy of the vote, even in the run-up to
election day, is emphasized in GC 25: voters should be free from any coercion
or compulsion to disclose how they ‘intend to vote or how they voted’.

The overriding concern of voting secrecy aims to protect electors from casting
their vote subject to any corruption, coercion or intimidation. The CCPR has
interpreted the secrecy of the ballot in this sense, noting that electors must be
free from ‘any form of coercion or compulsion to disclose how they intend to
vote or how they voted’. Furthermore, it adds that the voter cannot waive his
or her right to a secret vote.

In GC 25, the CCPR calls on states to ‘take measures to guarantee the
requirement of the secrecy of the vote during elections, including absentee
voting, where such a system exists’. The requirement for ‘independent scrutiny
of the voting and counting process [...] so that electors have confidence in the
security of the ballot and the counting of the votes’ also underlines the link
between the secrecy of the vote, the transparency in which votes are counted
and general voters’ confidence in the process.

8. Freedom from Discrimination and Equality under the
Law

The ICCPR enshrines the right of all citizens to exercise their political rights
and freedoms without any discrimination or unreasonable restrictions, and
to have access to public service on ‘general terms of equality’. States Parties
hence have an obligation to guarantee that all persons are treated equally
and without discrimination and/or unreasonable restrictions in the exercise
of their rights and freedoms. Freedom from discrimination is crucial in
electoral processes to ensure that candidates, parties, voters and citizens
can participate on an equal footing, particularly concerning state-owned
bodies or resources, such as ensuring equal access to the media or public
spaces for holding campaign events. The ICCPR further prohibits any form
of distinction between individuals within a state’s territory on grounds ‘[sJuch
as race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status’.

The ICCPR stipulates that all ‘persons are equal before the law and are
entitled without any discrimination to the equal protection of the law, the
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law shall prohibit any discrimination and guarantee to all persons equal
and effective protection against discrimination on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status’.

The obligation to guarantee equal access to public service is stated in the
UDHR and the ICCPR, which couches it with the adjunct ‘in general terms
of equality’. The ICERD adopts the wider UDHR formulation, whereas the
CEDAW adopts an even broader notion of ‘public life of the country’. The
CCPR develops the notion by stating that in order to ‘ensure access on general
terms of equality, the criteria and processes for appointment, promotion,
suspension and dismissal must be objective and reasonable’. It adds that
‘[blasing access to public service on equal opportunity and general principles
of merit, and providing secured tenure, ensures that persons holding public
service positions are free from political interference or pressures. It is of
particular importance to ensure that persons do not suffer discrimination in
the exercise of their rights under article 25, subparagraph (c), on any of the
grounds set out in article 2, paragraph 1’. Furthermore, and highlighting the
obligation for states to take measures to ensure equality before the law, the
CCPR also contemplates affirmative action ‘[a]firmative measures may be
taken in appropriate cases to ensure that there is equal access to public service
for all citizens’.

To ensure a level playing field for electoral candidates, the CCPR has adopted
a combined reading of ICCPR articles 25 and 26, stating that States Parties
‘should treat all political parties on an equal footing and offer them equal
opportunities to pursue their legitimate activities. The CCPR has thus
clarified that unilateral abuse of state resources for campaign purposes
violates the Covenant.

9. Equality Between Men and Women

The right and opportunity for women to participate in a country’s public
affairs ought to be equal to that of men. Recognizing that this is rarely the case
in practice, positive TSMs to accelerate equality between men and women
are not considered discriminatory by the treaties that advance them. The
obligation to guarantee equal treatment between men and women, including
the right to vote and be elected, is covered by ICCPR article 3 through the
notion of the ‘equal right [...] to the enjoyment of all civil and political rights’.
Moreover, the CEDAW reaffirms the need for states to take all appropriate
measures in all fields to ‘ensure the full development and advancement of
women, for the purpose of guaranteeing them the exercise and enjoyment of
human rights and fundamental freedoms on a basis of equality with men’.
The CEDAW prescribes measures to eliminate discrimination against women
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in the political and public life of a country, including participation in all
levels of government and in non-governmental associations.

The CEDAW provides that the ‘[a]doption by States Parties of temporary
special measures aimed at accelerating de facto equality between men and
women shall not be considered discrimination [...] these measures shall be
discontinued when the objectives of equality of opportunity and treatment
have been achieved’. CEDAW GR 25 applies the term ‘measures’ to encompass
‘a wide variety of legislative, executive, administrative and other regulatory
instruments, policies and practices, such as outreach or support programmes,
allocation and/or reallocation of resources, preferential treatment, targeted
recruitment, hiring and promotion, numerical goals connected with time
frames and quota systems. The choice of particular “measures” will depend
on the context in which article 4.1 is applied and on the specific goal it aims
to achieve’.

10. Freedom of Association

The ICCPR guarantees the right to freedom of association with others. All
persons have the right to free association, which extends to the creation of
political parties and other forms of civic organizations. Freedom of association
is not absolute, although the ICCPR suggests that ‘no restrictions may be
placed on the exercise of this right other than those which are prescribed
by law and which are necessary in a democratic society in the interests of
national security or public safety, public order (ordre public), the protection of
public health or morals or the protection of the rights and freedoms of others’.

The CCPR considers freedom of association to be ‘an essential adjunct to
the rights protected by article 25°. Further, the right to freely form and join
political associations plays ‘a significant role in the conduct of public affairs
and the election process’. In combination with the freedoms of expression
and assembly, the CCPR considers freedom of association to be part of the
‘essential conditions for the effective exercise of the right to vote’.

Apart from political organizations, the intersection of the right to participate
and freedom of association also forms the basis of the legitimacy of civil
society organizations involved in electoral processes. Civil society constitutes
a vehicle for citizens to ‘take part in the conduct of public affairs’, as noted

by the CCPR.
11. Freedom of Assembly
The ICCPR recognizes the obligation to guarantee freedom of assembly.

It provides that all persons have the right to assemble freely, which allows
candidates to conduct electoral campaign gatherings. The law may prescribe
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reasonable and non-discriminatory restrictions and conditions for the exercise
of this right. As with the freedom of association, assembly is not an absolute
right; some restrictions are contemplated, as long as they are ‘imposed in
conformity with the law and which are necessary in a democratic society in
the interests of national security or public safety, public order (ordre public),
the protection of public health or morals or the protection of the rights and
freedoms of others’.

As noted above, the CCPR highlights that ‘[f]reedom of expression, assembly
and association are essential conditions for the effective exercise of the right
to vote and must be fully protected’.

12. Freedom of Movement

The ICCPR guarantees that ‘[e]veryone lawfully within the territory of a
state shall, within that territory have the right to liberty of movement’. The
law may prescribe specific reasonable, proportionate and non-discriminatory
restrictions and conditions for the exercise of this right. Freedom of movement
allows political contestants to campaign for election without geographic
restrictions: ‘Everyone shall be free to leave any country, including his own’;
‘[n]o one shall be arbitrarily deprived of the right to enter his own country’.
Yet freedom of movement can be limited, but only as provided by law and
as is necessary to ‘protect national security, public order (ordre public), public
health or morals, or the rights and freedoms of others and are consistent with
the other rights recognized in the present Covenant.

Nevertheless, the CCPR notes that ‘it would be a clear violation of the
Covenant if the rights enshrined in article 12, paragraphs 1 and 2, were
restricted by making distinctions of any kind, such as [...] political or other
opinion’. Such violation would be particularly relevant during an electoral
process, for example in the voter registration or campaign periods. Finally,
in its GC 25, the CCPR notes that ‘[p]ositive measures should be taken
to overcome specific difficulties, such as [...] impediments to freedom of
movement which prevent persons entitled to vote from exercising their rights
effectively’.

13. Freedom of Opinion and Expression

All persons have the right to freedom of opinion and expression. Although
the media are one of the main beneficiaries of this freedom, the right
extends to all persons, including to political candidates and parties during
an electoral campaign. The law may prescribe reasonable, proportionate and
non-discriminatory restrictions on and conditions for the exercise of freedom
of expression, but not for freedom of opinion. The ICCPR establishes that
‘[e]veryone shall have the right to hold opinions without interference; Everyone
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shall have the right to freedom of expression, this right shall include freedom
to seek, receive and impart information and ideas of all kinds, regardless of
frontiers, either orally, in writing or in print, in the form of art, or through any
other media of his choice’. The Covenant further determines that this right
‘carries with it special duties and responsibilities’ and that it ‘may therefore be
subject to certain restrictions [...] as are provided by law and necessary: (a) for
respect of the rights or reputations of others; (b) for the protection of national
security or of public order (ordre public), or of public health and morals’.

The CCPR holds that ‘[f]reedom of expression, assembly and association are
essential conditions for the effective exercise of the right to vote and must be
fully protected’. Furthermore, in its GC 10, the CCPR states that the right to
hold opinions without interference is ‘a right to which the Covenant permits
no exception or restriction’.

Also relevant to the media, the CCPR’s GC 10 emphasizes that, within
the framework of state reports, ‘It is the interplay between the principle of
freedom of expression and such limitations and restrictions which determines
the actual scope of the individual’s right’. In addition, in GC 19 the CCPR
determines that ‘when a State Party imposes certain restrictions on the
exercise of freedom of expression, these may not put in jeopardy the right
itself’. In GC 34 it develops various aspects of the freedom of expression
regarding the media.

14. Right to Security of the Person

Security of the person concerns freedom from injury, but also extends to
the liberty of persons, including the prohibition of arbitrary arrest or
detention, which covers the rights of detained persons and protects due
process guarantees. Article 9 of the ICCPR stresses that the right to security
of the person is universal in the sense that it is guaranteed to ‘everyone’, and
not merely citizens. All persons have the right to their personal integrity, to
be secure from injury and the threat of injury, including protection from
arbitrary arrest and detention. This right extends to all persons active during
an electoral process: candidates, EMB personnel, civil society organizations,
the media and voters.

The right to security of the person safeguards political candidates and activists
during the electoral campaign. As set forth by the CCPR, ‘[n]o person should
suffer discrimination or disadvantage of any kind because of that person’s
candidacy’.

To protect the security of electors during an electoral process, the CCPR

establishes that ‘intimidation or coercion of voters should be prohibited by
penal laws and those laws should be strictly enforced’. It also reiterates that
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persons ‘entitled to vote must be free to vote for any candidate for election
and for or against any proposal submitted to referendum or plebiscite, and
free to support or to oppose government without undue influence or coercion
of any kind which may distort or inhibit the free expression of the elector’s
will’.

The Guidelines also refer to this right in relation to the protection of individuals
from racial discrimination and acts of violence motivated by racial, religious
and national hatred. Article 20 of the ICCPR requires national legislation to
ensure the security of the person by outlawing the dissemination of racist and
xenophobic ideas and banning organizations that promote such ideologies.
This obligation is particularly emphasized as it concerns media regulatory
frameworks.

15. Transparency and the Right to Information

All persons have the right to seek and receive public information regarding
the work of all public administrations. All bodies and organizations vested
with public powers have an obligation to be transparent in their operations.

The right to access information can be considered an adjunct, as expressed
in the ICCPR, to the right to freedom of expression, since ‘this right shall
include freedom to seek, receive and impart information and ideas of all
kinds’. The right to information is further developed by UNCAC in article
10, which stresses that in the fight against corruption, a state shall ‘take
such measures as may be necessary to enhance transparency in its public
administration, including with regard to its organization, functioning and
decision-making processes, where appropriate’. These measures may include
‘adopting procedures or regulations allowing members of the general public
to obtain, where appropriate, information on the organization, functioning
and decision-making processes of its public administration, and with due
regard to the protection of privacy and personal data, on decisions and legal
acts that concern members of the public’.

Further, UNCAC article 13.1 requires State Parties to promote transparency
by ‘ensuring that the public has effective access to information’ as a measure
to strengthen citizen participation in the fight against corruption. UNCAC
governs all aspects of public administration, potentially including EMB:s,
for which transparency can help inspire confidence in their performance
and impartiality. Moreover, the obligation of transparency also applies to
other electoral stakeholders, namely political parties and candidates (whose
transparency is called for in UNCAC) and further extends to all stakeholders,

including civil society organizations that are active in electoral processes.
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16. Prevention of Corruption

All persons have the right to be protected against corruption. States have
an obligation to take necessary measures to prevent corruption at all levels,
including throughout the electoral process.

Setting out to prevent corruption and promote the integrity of public affairs,
the UNCAC fills a gap in international treaty law. Its provisions governing
public administration are directly applicable to EMBs. UNCAC mandates
states to ‘adopt, maintain and strengthen systems for the recruitment,
hiring, retention, promotion and retirement’ of civil servants and other non-
elected officials on the basis of the ‘principles of efficiency, transparency and
objective criteria such as merit, equity and aptitude’. UNCAC provisions on
procurement are equally applicable to EMBs.

UNCAC provisions also cover elected officials, establishing that State Parties
‘shall also consider adopting appropriate legislative and administrative
measures, consistent with the objectives of this Convention and in
accordance with the fundamental principles of its domestic law, to prescribe
criteria concerning candidature for election to public office’. In relation to
election campaigns, UNCAC provides that State Parties, ‘shall also consider
taking appropriate legislative and administrative measures [...] to enhance
transparency in the funding of candidatures for elected public office and,
where applicable, the funding of political parties’.

The UNCAC aims to prevent corruption at all levels of government by
imposing safeguards and checks and balances, as well as by encouraging
the active participation of citizens and civil society in the prevention of (and
the fight against) corruption. In this sense, UNCAC advances provisions
regarding transparency and public participation in decision-making processes
that are relevant for electoral processes. Corruption is prone to undermine (or
even defeat) the expression of electors’ free will, and can taint the impartiality
of election administrators and adjudicators.

17. Rule of Law

The UDHR Preamble asserts that ‘human rights should be protected by the
rule of law’ to prevent recourse ‘as a last resort, to rebellion against tyranny
and oppression’. Although the notion of the rule of law is considered essential
for the protection of human rights, and constitutes a logical foundation
of public international law, it is not expressed verbatim in international
treaties. The obligation to uphold the rule of law entails equal accountability
before the law, the fight against impunity for human rights violations, legal
certainty and predictability, as well as the independence and impartiality
of the judiciary. Although not cited explicitly in the ICCPR, the Covenant
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does protect certain aspects of the rule of law, such as guaranteeing that
everyone is equal before the law, which implies that no one is above the law.
ICCPR requirements that rights must be guaranteed by law also ensure legal
certainty, which forms another element of the rule of law. On the other hand,
the UNCAC determines that each ‘State Party shall [...] reflect the principles
of Rule of Law’ in laying down the basic anti-corruption policies and practices
that its State Parties must adhere to.

The CCPR’s GC 29 indicates that ‘[s]afeguards related to derogation [...] are
based on the principles of legality and the rule of law inherent in the Covenant
as a whole’. Furthermore, in GC 32 the CCPR considers the ‘competence,
independence and impartiality’ of tribunals to be ‘an absolute right that is
not subject to any exception’. The independence of the judiciary is further

developed by GC 32.

18. Right to an Effective Remedy

As part of the necessary measures that State Parties of the ICCPR are required
to take to give effect to the rights recognized in the Covenant, they must
guarantee the right to an effective remedy. As the ICCPR specifies, State Parties
shall undertake ‘to ensure that any persons whose rights or freedoms as herein
recognized are violated shall have an effective remedy, notwithstanding that
the violation has been committed by persons acting in an official capacity’.
All persons should have the right to obtain a timely and effective remedy
by competent administrative, legislative or judicial authorities to claim the
full enjoyment of their rights. Moreover, states must end violations if they
are still ongoing. While the notion of remedies goes beyond judicial bodies
and includes administrative and legislative mechanisms, the ICCPR equally
recognizes the importance of developing ‘the possibilities of judicial remedies’.

The CCPR reiterates that ‘in addition to effective protection of Covenant
rights, States Parties must ensure that individuals also have accessible and
effective remedies to vindicate those rights’. The importance of administrative
remedies can be particularly significant in many contexts.

In the case of electoral remedies, the CCPR indicates that there should be
‘access to judicial review (or other equivalent processes) of the voting and
counting so that electors have confidence in the security of the ballot and
the counting of the votes’. A particular concern regarding election-related
claims, given the limited time frames in which electoral processes are held, is
the need for all claims and appeals to be processed in a timely or expeditious
manner in order to be fully effective. As expressed in GC 32, ‘[a]n important
aspect of the fairness of a hearing is its expeditiousness’.
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19. Right to a Fair and Public Hearing

The right to a fair and public hearing is laid down in the ICCPR, which
states that all persons ‘shall be equal before the courts and tribunals. In the
determination of any criminal charge against him, or his rights and obligations
in a suit at law, everyone shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal established by law’.

The CCPR explains that the ‘right to equality before courts and tribunals,
in general terms, guarantees, in addition to the principles mentioned in the
second sentence of article 14, paragraph 1, those of equal access and equality
of arms, and ensures that the parties to the proceedings in questions are
treated without any discrimination’.

The general obligation to guarantee a fair and public hearing for all persons
extends to an adjacent requirement for timely or expeditious treatment by
impartial and independent tribunals. The CCPR’s GC 32 considers that
expeditiousness is ‘an important aspect of the fairness of a hearing’ and
determines that all stages ‘whether in first instance or on appeal must take
place without undue delay’, which is very important for seeking effective
remedies within compressed electoral timelines. The provisions concerning
the right to a fair and public hearing can also extend to quasi-judicial
administrative proceedings.

20. States Must Take Necessary Steps to Give Effect to
Rights

The ICCPR imposes a positive and far-reaching obligation on States Parties,
holding that ‘[w]here not already provided for by existing legislative or other
measures, each State Party to the present Covenant undertakes to take the
necessary steps, in accordance with its constitutional processes and with the
provisions of the present Covenant, to adopt such laws or other measures
as may be necessary to give effect to the rights recognized in the present
Covenant’. Thus, states must take all necessary steps to give effect—in the
law and its implementation—to all the rights and obligations contained in

the ICCPR.

The CCPR determines that this legal obligation ‘is both negative and positive
in nature. States Parties must refrain from violation of the rights recognized by
the Covenant, and any restrictions on any of those rights must be permissible
under the relevant provisions of the Covenant. Where such restrictions are
made, states must demonstrate their necessity and only take such measures
as are proportionate to the pursuance of legitimate aims in order to ensure
continuous and effective protection of Covenant rights’.
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Further, the CCPR unequivocally establishes that the requirement ‘to take
steps to give effect to the Covenant rights is unqualified and of immediate
effect. A failure to comply with this obligation cannot be justified by reference
to political, social, cultural or economic considerations within the State’.
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Sudanese authorities were responsible for the referendum process, the UN
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conduct of free and fair general elections. For more information, see <http://

www.un.org/en/peacekeeping/missions/past/untac.htm>, accessed 10 February
2014.

UNTAET (United Nations Transitional Administration in Timor-Leste) was
established by UNSC Res. 1272 (1999). It had overall responsibility for the
administration of East Timor and was empowered to exercise all legislative

and executive authority, including the administration of justice. UNTAET
organized elections in August 2001, two years after the people of Timor-Leste
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peacekeeping/missions/past/etimor/UntaetM.htm>, accessed 10 February 2014.
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in South Africa was expanded by UNSC Res. 894 (1994) to include election
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General Concerning Arrangements for United Nations Monitoring of the Electoral
Process in South Africa and Coordination of Activities of Internal Observers,
A/48/845-S/1 994/16, paras. 569 (1994).

ONUMOZ (United Nations Operation in Mozambique) was established
by UNSC Res. 797 (1992) to help implement the 4 October 1992 General
Peace Agreement. ONUMOZ’s mandate included the provision of
technical assistance and monitoring of the entire electoral process. For
more information, see <http://www.un.org/en/peacekeeping/missions/past/
onumozM.htm>, accessed 10 February 2014.

For more information, see <http://unama.unmissions.org/Default.
aspx?tabid=12255&language=en-US>, accessed 10 February 2014.

For more information, see <http://www.uniraq.org/index.php?option=com_
k2&view=item&layout=item&id=1024&Itemid=6368&lang=en>, accessed 10
February 2014.

International Obligations for Elections 53

o
]
-
-+
>
)
]
=
)
E
=
o
o
E
o
=
o
~
=
o
o
=3
5

Q

<




26

27
28
29
30
31
32
33
34
35

36

37
38

39

40

41

42

43

44

45

46

47

48

54

For more information, see <http://www.un.org/wcm/content/site/undpa/main/
issues/elections/types_of_assistance>, accessed 10 February 2014.

UN Charter, Art. 13.

Ibid., Arts. 10-17.

A/RES/66/163.

A/RES/64/155.

A/RES/66/163.

A/RES/49/190.

A/RES/52/129.

A/RES/62/150.

A/RES/64/155.
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sever.
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EN/Pages/ WelcomePage.aspx>, accessed 10 February 2014.

HRC Res. 24/8, < http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/
RES/24/8 >, accessed 8 May 2014

Additional research and studies on specific thematic issues related to the HRC
mandate have been developed by the HRC Advisory Committee, available

at <http://www.ohchr.org/EN/HRBodies/ HRC/AdvisoryCommittee/Pages/
AboutAC.aspx>, accessed 10 February 2014.

The UPR mechanism was created by UNGA Res. 60/251 (2006), which
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<http://www.upr-info.org/en/how-to/role-ngos>, accessed 15 September 2014.

HRC Res. 5/1 Institution-building of the UN HRC (2007) replaced the
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www.ohchr.org/EN/Pages/ WelcomePage.aspx>, accessed 2 April 2014.
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Vienna Convention on the Law of Treaties, Arts. 10 and 18.
Ibid., Art. 40.

Ibid., Arts. 20-23.

Ibid., Arts. 2(1)(d) and 19-23.
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Domestic_courts__intHRlaw.pdf>, accessed 10 February 2014.

For more information on the extent to which the work of the treaty bodies has
begun to affect the work of national courts and tribunals, see International Law
Association, International Human Rights Law and Practice, Berlin Conference,
2004, available at <http://www.ila-hq.org/en/committees/index.cfm/cid/20>,
accessed 14 April 2014.

A search of 126 jurisdictions returned 326 cases. It found that the ICCPR
has been cited by the national courts of 55 states on 5 continents. This non-
exhaustive count marks a dramatic increase compared to the 22 States Parties
that reported domestic use of the Covenant to the HRC in 2000. See <http:/
www.worldlii.org/>, accessed 10 February 2014.

UN Charter, Art. 68.
UNGA Res. 43 (D).
UNGA Res. 217 A (I11).
UDHR, Art. 21(3).

Whereas most of the UDHR is now considered part of customary law, Art. 21
(which addresses political and electoral rights) is consistently excluded from the
body of UDHR provisions that most authors and jurists regard as being part of
customary international law.

UNGA Res. 421 (V).
UNGA Res. 543 (VI).
UNGA Res. 545 (VI).
UNGA Res. 2200 A (XXI).
UDHR, Art. 30.

The rights to life; freedom from torture; freedom from enslavement or
servitude; protection from imprisonment for debt; freedom from retroactive
penal laws; recognition as a person before the law; and freedom of thought,
conscience and religion.

ICCPR, Arts. 19, 21 and 22.
Ibid., Art. 4.
China, Comores, Cuba, Nauru, Palau, Sao Tomé and Principe, St Lucia.

Part IV of the ICCPR.
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The International Law Association’s Committee on International Human
Rights Law and Practice has produced a number of reports that provide
examples of States Party recognition of the CCPR’s work. For more
information, see <http://www.ila-hq.org/en/committees/index.cfm/cid/20>,
accessed 10 February 2014.

At the time of writing, 115 states were parties to the First Optional Protocol to
the ICCPR.

Individual rights are those contained in ICCPR Arts. 6-27 (inclusive).
First Optional Protocol to the ICCPR, Art. 4.
CCPR Rules of Procedure, Rule 96(c).

In a number of cases dealing with the right to life, torture and ill treatment, or
arbitrary arrests and disappearances, the CCPR has established that the burden
of proof cannot rest only with the person complaining of the violation of rights
and freedoms.

As of April 2012, the CCPR had received 2,145 Individual Communications;
it found ICCPR violations in nearly one-third of these. For more information,
see <http://www2.ohchr.org/english/bodies/hrc/docs/SURVEYCCPR .xls>,
accessed 10 February 2014.

ICERD, Art. 1(4).

Ibid., Arc. 1(1).

Ibid., Art. 4.

Ibid., Art. 5.

Ibid., Art. 14.

<https://treaties.un.org/>, accessed 27 March 2014.

For more information, see <http://www.ohchr.org/EN/HRBodies/ CERD/
Pages/CERDIndex.aspx>, accessed 10 February 2014.

Available at <https://treaties.un.org/doc/ Treaties/1954/07/19540707 %20
00-40%20AM/Ch_XVI_1p.pdf>, accessed 20 March 2014.

CEDAW, Art. 1.
Ibid., Art. 4.
Ibid., Art. 7.

Protocol to the African Charter on Human and Peoples’ Rights on the Rights
of Women in Africa, Art. 9(1)b.

Ibid., Art. 9.
Ibid., Art. 17.
Ibid., Art. 20(1).

For more information, see <http://www.ohchr.org/EN/HRBodies/ CEDAW/
Pages/Recommendations.aspx>, accessed 10 February 2014.
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CMW/C/AZE/CO/1 (2009), p. 37; CMW/C/BOL/CO/1 (2008), p. 8.
UNGA Res. 55/61 (2000).

UNCAC, Art. 5.

Ibid., Art. 10.

Ibid., Art. 7.

Ibid., Art. 7.

Ibid., Art. 17.

The UN Office on Drugs and Crime published the first year’s peer group

reviews on its webpage, which also hosts a number of documents emanating
from this process. For more information, see <https://www.unodc.org/>,
accessed 3 April 2014.

CRPD, Art. 1.

CCPR/C/BLZ/CO/1, Belize (2013), p. 24.
CRPD, Art. 4(1)g.

Art. 5 refers to appropriate and specific measures.
CRPD, Art. 5.

Ibid., Art. 8.2(c).

For more information, see <http://www.ohchr.org/EN/HRBodies/ CRPD/
Pages/DGCArticles12And9.aspx>, accessed 10 February 2014.

For more information, see the CAT’s webpage at <http://www.ohchr.org/EN/
HRBodies/CAT/Pages/CATIntro.aspx>, accessed 26 March 2014.

For more information, see the CRC’s webpage at <http://www.ohchr.org/EN/
HRBodies/CRC/Pages/CRClntro.aspx>, accessed 26 March 2014.

All CoE Member States are party to the European Convention on Human
Rights (ECHR). The Convention was adopted in 1950 and entered into force in
1953, predating the ICCPR. Art. 19 of the ECHR laid the groundwork for the
European Court of Human Rights.

Protocol A/SP1/12/01 on Democracy and Good Governance Supplementary to
the Protocol relating to the Mechanism for Conflict Prevention, Management,
Resolution, Peacekeeping and Security, Dakar (2001).

More information on this document can be found at <http://www.osce.
org/odihr/19394> and in the OSCE-ODIHR Guidelines for Reviewing the
Legal Framework for Elections, available at <http://www.osce.org/odihr/
elections/1045732download=true>, accessed 26 March 2014.

The Guidelines will use the terms ‘voters” and ‘electors’ interchangeably, except
when referring to the general obligation, when the term ‘elector’ will be used, in

keeping with ICCPR wording.
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Part B

Electoral
Components
and Tables of

Jurisprudence



Chapter 1. Structure of the
Legal Framework

Overview

The Guidelines aim to provide tools with which to review national legal
frameworks for elections based on international obligations and UN
jurisprudence. Analysing the structure of the legal framework is a necessary
first step. While a debate on legal traditions or the modalities of incorporating
international norms into national law is beyond the scope of this volume,
suffice it to say that a national legal framework should respect the obligations
laid out in the relevant international treaties and jurisprudence ratified by a
particular state.

The Guidelines broadly define the legal framework for elections as including
international agreements, applicable constitutional provisions, the electoral
law, and all normative and other instruments that affect electoral processes
directly or indirectly. In some countries, the framework may include legislation
such as political party laws, voter registration laws and citizenship laws. It also
includes all regulations attached to the electoral law and to other relevant laws
promulgated by the government, including interim and transitional bodies.
The legal framework for elections may encompass relevant directives and/or
instructions related to the electoral law and regulations issued by the electoral
management body (EMB), as well as related codes of conduct (voluntary
or otherwise) that may affect the electoral process. Although governments
are free to develop legal frameworks, written law—as opposed to custom or
administrative orders—is needed to govern electoral processes. Written law
provides the benefits of certainty, visibility and transparency. It is also more
readily subject to judicial interpretation and review, and is more predictable
to interested parties, including voters.
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Legislation can affect electoral processes if it develops or curtails fundamental
freedoms of assembly, association, opinion, movement or expression, especially
if it imposes criminal liability on the exercise of political and civil rights.
International obligations require States Parties to repeal or suspend laws that
may discourage political participation. The following Table of Jurisprudence
also addresses rule of law concepts that cut across other topic areas in the
Guidelines. The International Covenant on Civil and Political Rights (ICCPR)
frames rule of law requirements in broad terms of non-discrimination and
equality before the courts. The UN Handbook on the Legal, Technical and
Human Rights Aspects of Elections highlights the importance of core rule of
law principles such as legal certainty, accessibility, coherence, timeliness and
stability of the legal framework. In a welcome development, the United Nations
Convention Against Corruption (UNCAC) specifically requires States Parties
to abide by rule of law principles by laying down the basic anti-corruption
policies and practices to which State Parties must adhere.

Nevertheless, rule of law principles are better developed in the African Charter
on Democracy, Elections and Governance (ACDEG) and the Economic
Community of West African States (ECOWAS) Protocol on Democracy
and Good Governance, Supplementary to the Protocol Relating to the
Mechanism for Conflict Prevention, Management, Resolution, Peacekeeping
and Security (Supplementary Protocol) as well as in the Inter-American
Democratic Charter TADC).!

The separation of powers is another area embraced by regional obligations
beyond the scope of UN treaties. The ACDEG and ECOWAS Supplementary
Protocol both specifically invoke the separation of powers as a shared principle
among States Parties.

The ECOWAS Protocol prohibits amendments to the legal framework less
than six months before election day unless they are sanctioned by a broad
political consensus.” This is an important safeguard that the UN framework
does not yet consider, which helps guarantee legal stability and predictability,
and reinforce the certainty of the legal framework.

The role of legal frameworks includes entrenching the periodicity of elections
by defining the length of elected terms, and setting firm timelines for the
electoral cycle, including a mechanism for the transfer of power. A breach
of periodicity or a refusal to concede electoral defeat involves a denial of the
exercise of fundamental rights. However, the lack of a definition of periodicity
has largely left it to United Nations Security Council (UNSC) discretion
to intervene—or not—when incumbents indefinitely postpone elections in
order to extend their terms without permitting the expression of the free will
of the electorate. Clear precedent and/or authoritative ICCPR interpretation
regarding the excessive postponement of elections or the peaceful transfer of
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power could strengthen this general obligation of periodicity. The ECOWAS
Supplementary Protocol establishes that elections shall be organized on the
dates or in the periods defined in the constitution or electoral laws, while the
European Convention on Human Rights (ECHR) requires that elections be
held at ‘reasonable intervals’.?

Table of Jurisprudence

1. Structure of the Legal Framework

1.1 Does the legal framework incorporate applicable international obligations
into national law?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CCPR, GC 31, p. 13: Article 2, paragraph 2, requires that States Parties take the necessary steps to give
effect to the Covenant rights in the domestic order. It follows that, unless Covenant rights are already
protected by their domestic laws or practices, States Parties are required on ratification to
make such changes to domestic laws and practices as are necessary to ensure their conformity
with the Covenant. Where there are inconsistencies between domestic law and the Covenant, article 2
requires that the domestic law or practice be changed to meet the standards imposed by the Covenant’s
substantive guarantees. Article 2 allows a State Party to pursue this in accordance with its own domestic
constitutional structure and accordingly does not require that the Covenant be directly applicable in the
courts, by incorporation of the Covenant into national law. The Committee takes the view, however, that
Covenant guarantees may receive enhanced protection in those States where the Covenant is
automatically or through specific incorporation part of the domestic legal order. The Committee
invites those States Parties in which the Covenant does not form part of the domestic legal
order to consider incorporation of the Covenant to render it part of domestic law to facilitate full
realization of Covenant rights as required by article 2.

CCPR/C/79/Add. 33(1994), Comments on Cameroon, p. 17: The Committee recommends that the Cameroonian
authorities avail themselves of the constitutional reform to incorporate in the national legal system
all the rights guaranteed by the Covenant, and that each article of the draft be systematically
checked against the provisions of the Covenant.

CCPR/C/GEQ/CO/3, Georgia (2007), p. 14: The Committee regrets the absence of adequate education of
judges, and the fact that they are not generally trained in international human rights law, with the result that
in practice there is very little direct enforcement of the rights recognized under the Covenant[...]. The State
party should in particular provide training on the Covenant and its implications for interpretation
of the Constitution and domestic legislation, so as to ensure that all actions of the judiciary will
be in accordance with its obligations under the Covenant.

A/HRC/21/63 (SR Cambodia, 2012), p. 63: The objective of electoral reform should be to ensure that no
violations of electoral laws take place and that the laws themselves conform to international standards.
Government interlocutors often respond to the Special Rapporteur that their procedures are in accordance
with existing law. What is needed, however, is for the laws to be compatible with international
standards flowing from treaties ratified by Cambodia and jurisprudence developed by treaty
bodies and with the principle of the rule of law. Cambodia should rise above a mechanical application
of democracy and the rule of law and implement the fundamental principles and spirit behind the notion of
the rule of law.

A/55/40 [Vol. I] (SUPP), Australia, 2000, p. 514: The Committee is concerned that in the absence of a
constitutional bill of rights, or a constitutional provision giving effect to CCPR, there remain lacunae in the
protection of Covenant rights in the Australian legal system. (c) There are still areas in which the domestic
legal system does not provide an effective remedy to persons whose rights under the ICCPR have been
violated.
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1.2 Does the legal framework ensure the separation and balance of powers?

Rule of Law

UDHR, Preamble: [...] Whereas it is essential, if man is not to be compelled to have recourse, as a last resort,
to rebellion against tyranny and oppression, that human rights should be protected by the rule of law.

CCPR, GC 25, p. 7: Where citizens participate in the conduct of public affairs through freely chosen
representatives, it is implicit in article 25 that those representatives do in fact exercise governmental
power and that they are accountable through the electoral process for their exercise of that
power. It is also implicit that the representatives exercise only those powers which are allocated to
them in accordance with constitutional provisions.

CCPR, GC 13, p. 3: In particular, States parties should specify the relevant constitutional and legislative
texts which provide for the establishment of the courts and ensure that they are independent, impartial
and competent, in particular with regard to the manner in which judges are appointed; the qualifications
for appointment and the duration of their terms of office; the condition governing promotion, transfer and
cessation of their functions and the actual independence of the judiciary from the executive branch
and the legislative.

CCPR/C/79/Add. 79, Slovakia (1997), p. 3: The Committee also notes with concern that the lack of clarity
in the delimitation of the respective competences of the executive, legislative and judicial
authorities may endanger the implementation of the rule of law and a consistent human rights
policy.

CCPR/C/79/Add. 84, Iraq (1997), p. 7: The Committee is deeply concerned that all government
power in Iraq is concentrated in the hands of an executive which is not subject to scrutiny or
accountability, either politically or otherwise. It operates without any safeguards or checks
and balances designed to ensure the proper protection of human rights and fundamental freedoms in
accordance with the Covenant. This appears to be the most significant factor underlying many violations of
Covenant rights in Irag, both in law and in practice.

CAT/C/KAZ/C0O/2, Kazakhstan (2008), p. 25: [...] The Committee reiterates its previous recommendation
(A/56/44, p129 (e)) that the State party should guarantee the full independence and impartiality of the
judiciary, inter alia, by guaranteeing separation of power.

CCPR/CO/71/SYR/Add. 1, Syrian Arab Republic (2001), p. 15: The Committee has noted the delegation’s
explanations to the effect that the independence and impartiality of the judiciary in the Syrian Arab Republic
are fully assured. It nonetheless remains concerned about certain aspects of the appointment of
judges which pose problems with regard to article 14, paragraph 1 of the Covenant. This is the case of
the four-year renewable term of the members of the Supreme Constitutional Court (article 141
of the Constitution), which, as currently formulated, may compromise their independence vis-a-
vis the executive branch. The Committee is also concerned that proceedings may be held in camera in
circumstances not authorized by article 14, paragraph 1.

CCPR/C0O/79/GNQ, Equatorial Guinea (2004), p. 7: The Committee expresses its concern at the absence of an
independent judiciary in the State party and at the conditions for the appointment and dismissal of judges,
which are not such as to guarantee the proper separation of the executive and the judiciary.

Mikhail Ivanovich Pastukhov v. Belarus, Comm. No. 814/1998, UN Doc. CCPR/C/78/D/814/1998 (2003): The
dismissal of Judge Mikhail Ivanovich Pastukhov from his position as a judge of the Belarus Constitutional
Court was part of an attempt to diminish the independence of the judiciary. While the organization
of a national court system may be changed by legitimate democratic means, the change here was part
of an attempt to consolidate power in a single branch of government through the pretense of a
constitutional referendum. [...] The presidential decree dismissing Judge Pastukhov from his office as judge
of the Constitutional Court violated the rights guaranteed to him and to the people of Belarus under
Articles 14 and 25 of the Covenant.

A/HRC/RES/19/36 (2011), p. 1: [The Human Rights Council] stresses that democracy includes respect for all
human rights and fundamental freedoms, inter alia [...], the separation of powers, the independence
of the judiciary, transparency and accountability in public administration and decision-making and free,
independent and pluralistic media.
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1.3 Does the legal framework guarantee periodic elections?

Periodic Elections

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (b) To vote and to be elected at genuine
periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors.

UNSC Res. 1880, Cote d'lvoire (2009), p. 1: [The Security Council] recalls that in the statement of its President
dated 29 May 2009 (S/PRST/2009/16) it welcomed the new electoral timeline endorsed in Ouagadougou
by all the main Ivorian political actors and leading to the first round of the presidential elections on 29
November 2009, and underlines that the Ivorian political actors are bound to respect this timeline to
demonstrate their political commitment towards the holding of free, fair, open and transparent
elections. p. 2: Reiterates its determination to bring its full support to a credible electoral process for the
presidential and legislative elections in Cote d'lvoire and expresses its conviction that any postponement
of the presidential elections of 29 November 2009 would be inconsistent with a credible process and
with the Quagadougou Political Agreement as endorsed by the Security Council.

CCPR, GC 25, p. 7: Where citizens participate in the conduct of public affairs through freely chosen
representatives, it is implicit in article 25 that those representatives do in fact exercise governmental
power and that they are accountable through the electoral process for their exercise of that
power. It is also implicit that the representatives exercise only those powers which are allocated to
them in accordance with constitutional provisions.

CCPR/C/MWI/CO/1, Malawi (2012), p. 20: The Committee expresses concern at the fact that local
government elections have not taken place since 1995, when they should be held once every five years,
as required by the Local Government Elections Act (article 25). The State party should take appropriate
measures to organize, as soon as possible, the next local government elections, including by allocating
the necessary budget for this purpose.

A/HRC/RES/19/36 (2012), p. 1: [The Human Rights Council] stresses that democracy includes respect
for all human rights and fundamental freedoms, inter alia, freedom of association and of peaceful
assembly, freedom of expression and opinion, freedom of thought, conscience, religion or belief, the right
to be recognized everywhere as a person before the law and the right to take part in the conduct of public
affairs, directly or through freely chosen representatives, to vote in a pluralistic system of political parties
and organizations and to be elected at genuine, periodic, free and fair elections by universal and equal
suffrage and by secret ballot guaranteeing the free expression of the will of the people, as well as respect for
the rule of law, the separation of powers, the independence of the judiciary, transparency and accountability
in public administration and decision-making and free, independent and pluralistic media.

1.4 Does the legal framework protect electoral rights by law?

States Must Take Necessary Steps to Give Effect to Rights; Rule of Law

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

UDHR, Preamble: [...] Whereas it is essential, if man is not to be compelled to have recourse, as a last resort,
to rebellion against tyranny and oppression, that human rights should be protected by the rule of law.

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (b) To vote and to be elected at genuine
periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors.

CCPR, GC 29, p. 16: Safeguards related to derogation [...] are based on the principles of legality and the
rule of law inherent in the Covenant as a whole.
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CCPR, GC 25, p. 4: Any conditions which apply to the exercise of the rights protected by article 25
should be based on objective and r able criteria [...]. The exercise of these rights by citizens
may not be suspended or excluded except on grounds which are established by law and which are
objective and reasonable. p. 9: The rights and obligations provided for in paragraph (b) should be
guaranteed by law. p. 10: The right to vote at elections and referenda must be established by law.
p. 11: Any abusive interference with registration or voting as well as intimidation or coercion
of voters should be prohibited by penal laws, and those laws should be strictly enforced.
p. 16: The grounds for the removal of elected office holders should be established by laws based
on objective and reasonable criteria and incorporating fair procedures. p. 19: In conformity with
paragraph (b), elections must be conducted fairly and freely on a periodic basis within a framework of
laws guaranteeing the effective exercise of voting rights. p. 20: An independent electoral authority
should be established to supervise the electoral process and to ensure that it is conducted fairly, impartially
and in accordance with established laws which are compatible with the Covenant. p. 22: Reports
should also describe the laws and procedures which ensure that the right to vote can in fact be freely
exercised by all citizens and indicate how the secrecy, security and validity of the voting process
are guaranteed by law.

A/HRC/RES/19/36 (2012), p. 16: [The Human Rights Council] calls upon States to make continuous efforts
to strengthen the rule of law and promote democracy by: (h) Taking appropriate measures and steps
to amend electoral laws in order to enable people to vote and participate in elections, without
unreasonable restrictions.

1.5 Does the legal framework offer legal certainty and coherence?

States Must Take Necessary Steps to Give Effect to Rights; Right to an Effective Remedy

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

ICCPR, Art. 2(3): Each State Party to the present Covenant undertakes: (a) To ensure that any person whose
rights or freedoms as herein recognized are violated shall have an effective remedy, notwithstanding that
the violation has been committed by persons acting in an official capacity; (b) To ensure that any person
claiming such a remedy shall have his right thereto determined by competent judicial, administrative or
legislative authorities, or by any other competent authority provided for by the legal system of the State,
and to develop the possibilities of judicial remedy; (c) To ensure that the competent authorities shall enforce
such remedies when granted.

UNSC Res. 1876 (2009), p. 3: Requests the Secretary-General to establish a United Nations Integrated
Peace-building Office in Guinea-Bissau (UNIOGBIS) to succeed UNOGBIS [..] with the following key tasks:
(b) Strengthening the capacities of national institutions in order to maintain constitutional order, public
security and the full respect for the rule of law; (h) Undertaking human rights promotion, protection and
monitoring activities and supporting the institutionalization of respect for the rule of law.

CCPR, GC 29, p. 16: Safeguards related to derogation [.. ] are based on the principles of legality and the
rule of law inherent in the Covenant as a whole.

CCPR/CO/72/NET, Netherlands (2001), p. 19: There is a sizeable backlog in revision of outdated and
obsolete legislation, in particular in provisions of the Antillean criminal code. The Committee considers
that, especially in the area of criminal law, legal certainty and clarity are of particular importance in
enabling individuals to determine the extent of liability for specific conduct.

CCPR/C/UNK/CO/1, Serbia (2006), p. 8: The Committee is concerned about the legal uncertainty
resulting from the failure to specify which provisions of the formerly applicable law are being replaced
by those UNMIK Regulations and Kosovo Assembly laws which merely state that they supersede any
inconsistent laws or provisions. It is also concerned by the legal uncertainty created by the existence of
a parallel court system administered by the Ministry of Justice of Serbia, in certain parts of Kosovo (arts.
2 and 4). UNMIK, in cooperation with PISG, should ensure that any new law or regulation specifies
which formerly applicable laws or provisions are being replaced, that laws and regulations are
made accessible to the public in all official languages of Kosovo via the Official Gazette and the internet,
and that former Yugoslav laws that continue to be applicable can be consulted easily.

A/HRC/7/28/Add. 3 (SRSG on the situation of human rights defenders, 2008), Serbia, p. 150: UNMIK and the
future international presence should implement the recommendations of the Human Rights Committee on
the independence of the judiciary and lack of legal certainty.
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CERD/C/62/C0/1, Cote d'lvoire (2003), p. 14: The Committee notes with concern that the misinterpretation
of election laws has given rise to tensions between ethnic and religious groups.

CEDAW/C/BIH/CO/3, Bosnia and Herzegovina (2006), p. 30: The Committee urges the State party to
harmonize the election law with the Law on Gender Equality.

A/HRC/RES/19/36, 2012, p. 16: [The Human Rights Council] calls upon States to make continuous efforts
to strengthen the rule of law and promote democracy by: (c) Ensuring that a sufficient degree of legal
certainty and predictability is provided in the application of the law, in order to avoid any
arbitrariness.

A/HRC/13/16 (UPR, 2010), Equatorial Guinea, Recommendation No. 72: [...] Establish a representative
independent body to review the country’s election framework and ensure the legitimacy of the
democratic process.

1.6 Does the legal framework prohibit discrimination based on gender?

Freedom from Discrimination and Equality under the Law

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to the equal
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all
persons equal and effective protection against discrimination on any ground such as race, colour,
sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

CEDAW, Art. b: States Parties shall take all appropriate measures: (a) To modify the social and cultural
patterns of conduct of men and women, with a view to achieving the elimination of prejudices
and customary and all other practices which are based on the idea of the inferiority or the
superiority of either of the sexes or on stereotyped roles for men and women.

ICCPR, Art. 3: The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the present Covenant.

CEDAW, Art. 2: States Parties condemn discrimination against women in all its forms, agree to pursue by
all appropriate means and without delay a policy of eliminating discrimination against women and,
to this end, undertake (b) To adopt appropriate legislative and other measures, including sanctions
where appropriate, prohibiting all discrimination against women.

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination
against women in the political and public life of the country and, in particular, shall ensure to women,
on equal terms with men, the right: (a) To vote in all elections and public referenda and to be eligible for
election to all publicly elected bodies.

1.7 Does the legal framework ensure equal protection under the law?

Freedom from Discrimination and Equality under the Law

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to the equal
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all
persons equal and effective protection against discrimination on any ground such as race, colour,
sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

ICCPR, Art. 14: All persons shall be equal before the courts and tribunals.

ICERD, Art. 5: [...] States Parties undertake to prohibit and to eliminate racial discrimination in all its
forms and to guarantee the right of everyone, without distinction as to race, colour, or national or
ethnic origin, to equality before the law, notably in the enjoyment of the following rights: (a) The right to
equal treatment before the tribunals and all other organs administering justice; (c) Political rights,
in particular the right to participate in elections—to vote and to stand for election—on the basis of universal
and equal suffrage, to take part in the Government as well as in the conduct of public affairs at any level and
to have equal access to public service.
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CRPD, Art. 12: (1) States Parties reaffirm that persons with disabilities have the right to recognition
everywhere as persons hefore the law. (2) States Parties shall recognize that persons with
disabilities enjoy legal capacity on an equal basis with others in all aspects of life. (3) States Parties
shall take appropriate measures to provide access by persons with disabilities to the support
they may require in exercising their legal capacity. (4) States Parties shall ensure that all measures
that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent
abuse in accordance with international human rights law. Such safeguards shall ensure that measures
relating to the exercise of legal capacity respect the rights, will and preferences of the person, are free of
conflict of interest and undue influence, are proportional and tailored to the person’s circumstances, apply
for the shortest time possible and are subject to regular review by a competent, independent and impartial
authority or judicial body. The safeguards shall be proportional to the degree to which such measures affect
the person's rights and interests.

CCPR, GC 32, p. 9: The right of access to courts and tribunals and equality before them is not
limited to citizens of States parties, but must also be available to all individuals, regardless of
nationality or statelessness, or whatever their status, whether asylum seekers, refugees, migrant
waorkers, unaccompanied children or other persons, who may find themselves in the territory or subject to
the jurisdiction of the State party. A situation in which an individual's attempts to access the competent
courts or tribunals are systematically frustrated de jure or de facto runs counter to the guarantee of article
14, paragraph 1, first sentence. This guarantee also prohibits any distinctions regarding access to
courts and tribunals that are notbased on law and cannot be justified on objective and reasonable
grounds. The guarantee is violated if certain persons are barred from bringing suit against any
other persons such as by reason of their race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.

A/HRC/15/9 (UPR, 2010), Armenia, p. 95.3: End politically motivated prosecutions of individuals it deems
opposition, and take steps to strengthen the rule of law, including respecting minimum guarantees as
laid out in the International Covenant on Civil and Political Rights, equal protection of the law and judicial
independence.

1.8 Is the legal framework publicly accessible?

Transparency and the Right to Information

ICCPR, Art. 19(2): Everyone shall have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in
writing or in print, in the form of art, or through any other media of his choice.

UNCAC, Art. 13(1): Each State Party shall take appropriate measures, within its means and in accordance
with fundamental principles of its domestic law, to promote the active participation of individuals
and groups outside the public sector, [...] in the prevention of and the fight against corruption and to raise
public awareness regarding the existence, causes and gravity of and the threat posed by corruption. This
participation should be strengthened by such measures as: (b) Ensuring that the public has effective
access to information.

UDHR, Preamble:[...] Whereas it is essential, if man is not to be compelled to have recourse, as a last resort,
to rebellion against tyranny and oppression, that human rights should be protected by the rule of law.

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives; (b) To vote and to be elected at genuine periodic
elections which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the
free expression of the will of the electors; (c) To have access, on general terms of equality, to public
service in his country.

UNCAC, Art. 5(1): Each State Party shall, in accordance with the fundamental principles of its legal system,
develop and implement or maintain effective, coordinated anti-corruption policies that promete the
participation of society and reflect the principles of the rule of law, proper management of public
affairs and public property, integrity, transparency and accountability.

CCPR, GC 34, p. 25: [...] A norm, to be characterized as a ‘law’, must be formulated with sufficient
precision to enable an individual to regulate his or her conduct accordingly and it must be made accessible
to the public|.. ].
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CCPR, GC 31, p. 15: Article 2, paragraph 3 requires that in addition to effective protection of Covenant
rights, States Parties must ensure that individuals also have accessible and effective remedies to
vindicate those rights.

CCPR, GC 32, p. 8: The right to equality before courts and tribunals, in general terms, guarantees, in addition
to the principles mentioned in the second sentence of Article 14, paragraph 1, those of equal access and
equality of arms, and ensures that the parties to the proceedings in question are treated without
any discrimination.

CCPR, GC 25, p. 11: Voter education and registration campaigns are necessary to ensure the
effective exercise of article 25 rights by an informed community. p. 12: Information and materials
about voting should be available in minority languages. p. 20: An independent electoral authority should
be established to supervise the electoral process and to ensure that it is conducted fairly, impartially and in
accordance with established laws which are compatible with the Covenant [...] Electors should be fully
informed of these guarantees.

CCPR/C/79/Add. 93, Israel (1998), p. 23: The Committee expresses its profound concern at the effect of
the unpublished directive of the Ministry of the Interior, under which Palestinians may lose their right to
live in the city if they cannot prove that East Jerusalem has been their ‘centre of life’ for the past seven years.
p. 28:[...] The Committee recommends that regulations and criteria for funding be published and applied
to all religious groups on an equal basis.

CCPR/C/UNK/CO/1, Serbia (2006), p. 8: UNMIK, in cooperation with PISG (Provisional Institutions of Self-
Government), should ensure that any new law or regulation specifies which formerly applicable laws or
provisions are being replaced, that laws and regulations are made accessible to the public in all
official languages of Kosovo via the Official Gazette and the internet, and that former Yugoslav laws
that continue to be applicable can be consulted easily.

CCPR/CO/82/BEN, Benin (2004), p. 7: The Committee notes with concern that the individual complaint
procedure before the Constitutional Court, which is highly important, is largely unknown to
the public and that the Court’s decisions are not subject to a follow-up procedure (article 2 of
the Covenant). The State party should make people more aware of the opportunities they have to
bring matters before the Constitutional Court, ensure that the Court's decisions are enforced, and
contemplate the establishment of a body to follow up the Court’s decisions.

1.9 Does the legal framework establish limits to exceptional derogations of
rights and obligations?

Right and Opportunity to Participate in Public Affairs

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives.

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

ICCPR, Art. 4(1): In time of public emergency which threatens the life of the nation and the existence of
which is officially proclaimed, the States Parties to the present Covenant may take measures derogating
from their obligations under the present Covenant to the extent strictly required by the exigencies
of the situation, provided that such measures are not inconsistent with their other obligations under
international law and do not invelve discrimination solely on the ground of race, colour, sex, language,
religion or social origin.

CCPR, GC 27, p. 13: States should always be guided by the principle that the restrictions must not impair
the essence of the right (cf. art. 5, para. 1); the relation between right and restriction, between
norm and exception, must not be reversed. The laws authorizing the application of restrictions
should use precise criteria and may not confer unfettered discretion on those charged with their
execution.

CCPR, GC 29, p. 3: On a number of occasions the Committee has expressed its concern over States
parties that appear to have derogated from rights protected by the Covenant, or whose
domestic law appears to allow such derogation in situations not covered by article 4.
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Jorge Landinelli Silva v. Uruguay, Comm. No. R.8/34, UN Doc. Supp. No. 40 (A/36/40) at 130 (1981), p 8.2: In
addition, even on the assumption that there exists a situation of emergency in Uruguay, the Human Rights
Committee does not see what ground could be adduced to support the contention that, in order to restore
peace and order, it was necessary to deprive all citizens, who as members of certain political
groups had been candidates in the elections of 1966 and 1971, of any political right for a period
as long as 15 years.

Resources

ACE Project, ‘Legal Framework’, 2012, available at <http://aceproject.org/ace-en/
topics/1f>, accessed 28 March 2014

Boda, M. D., ‘Judging Elections by Public International Law: A Tentative
Framework’, Representation, 41/ 3 (2005), pp. 208-29

Global Commission on Elections, Democracy and Security, Deepening Democracy:
A Strategy for Improving the Integrity of Elections Worldwide, 2012

Goodwin-Gill, G.S., Free and Fair Elections (Inter Parliamentary Union, 2006)

International IDEA, International Electoral Standards: Guidelines for Reviewing the
Legal Framework of Elections (Stockholm: International IDEA, 2002)

International IDEA, A Practical Guide to Constitution Building (Stockholm:
International IDEA, 2011)

Merloe, P., Promoting Legal Frameworks for Democratic Elections: An NDI Guide for
Developing Election Laws and Law Commentaries (Washington, D.C.: National
Democratic Institute, 2008)

Organization for Security and Co-operation in Europe, Office for Democratic
Institutions and Human Rights (OSCE/ODIHR), Guidelines for Reviewing a
Legal Framework for Elections (OSCE/ODIHR, 2013)

The Carter Center and Democracy Reporting International (DRI), Strengthening
International Law to Support Democratic Governance and Genuine Elections

(The Carter Center and DRI, 2012)

Notes

! ACDEG, Art. 3; ECOWAS Supplementary Protocol, Art. 33; IADC, Arts. 2,
3 and 4.
2 ECOWAS Supplementary Protocol, Art. 2.1.

3 ECOWAS Supplementary Protocol, Art. 2.2; ECHR, Art. 3.
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Chapter 2. Electoral Systems

Overview

The choice of electoral system is one of the most important institutional
decisions for any democracy.' Electoral systems primarily translate votes cast
into seats won by parties and candidates. The key variables are: the electoral
formula (i.e., whether a plurality-majority, proportional, mixed or other
system is used, and what mathematical formula is used to calculate the seat
allocation), the ballot structure (i.e., whether the voter votes for a candidate
or a party and whether the voter makes a single choice or expresses a series of
preferences) and the district magnitude (not only how many voters live in a
district, but how many representatives that district elects to the legislature).
All of these variables must be enshrined in a country’s legal framework (i.e.,
constitution, electoral law, or other legislative or executive instrument).

An electoral system has three main tasks: (1) to translate the votes cast
into seats won in a legislative chamber, (2) to act as the conduit through
which the people can hold their elected representatives accountable and (3)
to give incentives to those competing for power to frame their appeals to
the electorate in distinct ways. The choice of electoral system can address
a society’s political cleavages by accommodating the main conflicts and
differences among social groups through a system of political representation
that guarantees inclusiveness. This choice is thus best made by first analysing
the country’s particular goals (e.g., proportional election outcomes, strong
local district representation) and then assessing which electoral system is
most likely to meet them, given the country’s social, political, geographic and
historical context.

As with other electoral components, there is no ‘best’ electoral system that
is suitable for all. UN instruments and jurisprudence hence defer electoral
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system choice to sovereign preference. When reviewing the electoral system,
it is important to consider whether a country is sharply divided along
political, religious, ethnic or other lines, and whether minorities are properly
and equitably represented in the political system. If a country suffers from
recurrent conflict over a particular issue that could be (directly or indirectly)
attributed to the choice of electoral system, then that conflict could be
remedied by using a different electoral system or by introducing reforms to
the existing system. Therefore the advantages and disadvantages of different
electoral systems should still be considered.

Electoral systems are often categorized according to how proportionately
they translate votes cast by voters into seats won by parties. A typical
categorization structure divides electoral systems into three major families:
plurality-majority, mixed and proportional representation (PR) systems.
Plurality-majority systems typically prioritize local representation—via the
use of small, single-member electoral districts—over proportionality. PR
systems typically use larger multi-member districts and deliver outcomes that
are more proportional. Mixed systems offer yet other approaches, as well as
various combinations of plurality and proportional models (such as electing
one part of the legislature by PR and another from local districts).

Electoral system design can increase the momentum of democratic
governance and political change. It may also encourage popular participation
and enable the emergence of legitimate representatives who can handle a wide
range of needs and expectations. Yet ineffective electoral system design can
derail progress toward democracy or even ignite political stability. Electoral
systems are ideally designed not only to work under current conditions but
also to accommodate future changes in attitudes and behaviour, as electoral
incentives change. They can either contribute to the development of stable
democracy or serve as a major obstacle to it.”

An electoral system can help ‘engineer’ specific outcomes, such as encouraging
cooperation and accommodation in a divided society. Furthermore, electoral
systems can influence aspects of the political environment (e.g., development
of party structures) as well as the link between citizens and their leaders (e.g.,
political accountability, representation and responsiveness). In divided societies,
for example, where language, religion, race or other forms of ethnicity represent
a fundamental political division, particular electoral systems can reward
candidates and parties who act in a cooperative, accommodating manner with
other groups, or they can punish these candidates, rewarding those who appeal
only to their own group. Thus a country’s choice of electoral system is the
foundation upon which most of the legal framework of elections is built.

The application of electoral systems within a particular country context can
have a significant (positive or negative) impact on the electoral fortunes of
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various political contenders. For example, in a PR system in which the law
establishes a certain percentage of the vote as the legal threshold for securing
a seat in the legislature, this percentage can be ‘adjusted” in order to benefit
certain parties and adversely affect (or even eliminate) others.

In many countries, the electoral system includes provisions intended to
promote the inclusion of historically under-represented groups in elected
institutions. Such measures can foster the election of women and ethnic and
linguistic minorities, such as reserved seats that can only be contested by
candidates from (and sometimes only voted for by voters from) designated
groups. Temporary Special Measures (TSMs)® can take the form of rules
pertaining to candidate recruitment and selection, requiring parties to
nominate a set number or percentage of candidates from designated under-
represented groups.

As in other areas, regionally binding treaties have developed a number of
notions that UN treaties do not explicitly consider. Thus, political pluralism
is listed among the ACDEG’s objectives, and the consolidation of multiparty
systems is expected of its States Parties.* Similarly, the ACDEG establishes
the promotion of representative systems of government as a principle.’

The following Table of Jurisprudence covers the above-mentioned issues in
reference to the obligations of the Right and Opportunity to Vote, the Right
and Opportunity to be Elected, Universal Suffrage, Equal Suffrage, the Right
and Opportunity to Participate in Public Affairs, and Freedom of Association.

Table of Jurisprudence

2. Electoral Systems

2.1 Are all seats in at least one chamber of the national legislature directly
elected?

Right and Opportunity to Vote, Right and Opportunity to be Elected

ICCPR, Art. 25: Every citizen shall have the right and the oepportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (b) To vote and to be elected at genuine
periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors.

CCPR, GC 25, p. 7: Where citizens participate in the conduct of public affairs through freely chosen
representatives, it is implicit in article 25 that those representatives do in fact exercise governmental
power and thatthey are accountable through the electoral process for the exercise of that power.

CCPR/C/79/Add. 84, Iraq (1997), p. 18: The Committee is concerned that under article 38 (c) of the
Constitution, the members of the Revolutionary Command Council are not elected by universal
and equal suffrage. This is incompatible with the right of citizens to take part in the conduct
of public affairs, under article 25(a) and (b) of the Covenant. Therefore: the Committee recommends that
steps be taken with a view to ensuring citizens the right and the opportunity to take part in the conduct of
public affairs, either directly or through freely chosen representatives.

International Obligations for Elections 71

v
1
-
-
=
i
o
(1]
-
=]
=
o
(2]
=]
3
T
(=}
=}
(1]
3
-
"]
[
=}
o
y
=
(1]
(7]
=]
-
[
c
=
(7]
T
=
c
o
(1]
=]
(1)
o




CCPR, CO, Hong Kong, A/50/40, paras. 408-35 (1995), p. 19: The Committee is aware of the reservation
made by the United Kingdom that article 25 does not require establishment of an elected Executive or
Legislative Council. It however takes the view that once an elected Legislative Council is established,
its election must conform to article 25 of the Covenant. The Committee considers that the electoral
system in Hong Kong does not meet the requirements of article 25, as well as articles 2, 3 and 26
of the Covenant. |t underscores in particular that only 20 of 60 seats in the Legislative Council are
subject to direct popular election and that the concept of functional constituencies, which gives
undue weight to the views of the business community, discriminates among voters on the basis
of property and functions. This clearly constitutes a violation of articles 2, paragraph 1, 25 (b)
and 26.

CCPR/C/79/Add. 44 (1994), Comments on Morocco, para. D: The Committee is concerned that the electoral
system, under which two-thirds of members of the House of Representatives are elected by direct
universal suffrage and one-third by an electoral college, may raise issues as to the requirements,
under article 25 (b) of the Covenant, that elections be held by ‘universal and equal suffrage’.

2.2 Does the electoral system guarantee universal representation in elected
bodies?

Right and Opportunity to Participate in Public Affairs

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives.

A/HRC/13/23 (IE on minority issues, 2010), Afghanistan, p. 7: Unless the minority population constitutes
a majority in an electoral district, the election of representatives of minority-based parties is
more likely to be successful under proportional representation systems, where the cumulative
votes of minorities are taken into account. Reducing the registration requirements for political parties
may facilitate the creation of new minority-focused parties.

CCPR/C/USA/CO/3 (2006), United States of America, p. 36: The Committee, having taken note of the
responses provided by the delegation, remains concerned that residents of the District of Columbia do
not enjoy full representation in Congress, a restriction which does not seem to be compatible with
article 25 of the Covenant (articles 2, 25 and 26). The State party should ensure the right of residents
of the District of Columbia to take part in the conduct of public affairs, directly or through freely chosen
representatives, in particular with regard to the House of Representatives.

CCPR/C/BIH/CO/1, Bosnia and Herzegovina (2006), p. 8: The State party should reopen talks on constitutional
reform in a transparent process and on a wide participatory basis, including all stakeholders, with a view to
adopting an electoral system that guarantees equal enjoyment of rights under article 25 ICCPR to
all citizens irrespective of ethnicity.

CERD/C/BOL/C0/17-20, Bolivia (2011), p. 13:[...] [The Committee] is concerned that the Electoral System Act,
by providing for only 7 seats from special electoral districts out of a total of 130 seats, contravenes both
the Constitution and the Convention.

CCPR/C/CHL/CQ/5, Chile (2007), p. 15: While it notes that the reference to the binominal system has been
removed from the Constitution, the Committee observes with concern that, as the State party indicated,
the electoral system in use in Chile can hamper the effective parliamentary representation of all
individuals (articles 3 and 25 of the Covenant). The State party should make greater efforts to overcome
the political obstacles to amendment of the Constitutional Act on Popular Votes and Vote Counts, in order to
guarantee the right to equal, universal suffrage established under article 25 of the Covenant.

CERD/C/MUS/C0/15-19, Mauritius (2013), p. 18: The Committee recommends that the State party ensure
that the new electoral system addresses obstacles to the participation in political life by, and adequate
representation of ethnic groups. The Committee requests the State party to include in its next periodic report
information on the representation of each ethnic group in the various appointed and elected public
bodies, including also details about the participation of women from such groups.

Commission on Human Rights, E/CN.4/2006/78/Add.3 (SR Indigenous, 2006), p. 86: The MMP electoral
system be constitutionally entrenched to guarantee adequate representation of Maori in the legislature and
atregional and local governance levels.
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2.3 Does the electoral system directly or indirectly disadvantage women?

Equality between Men and Women; States Must Take Necessary Steps to Give Effect to Rights

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination against women
in the political and public life of the country and, in particular, shall ensure to women, on equal terms with
men, the right: (a) To vote in all elections and public referenda and to be eligible for election to all publicly
elected bodies; (b) To participate in the formulation of government policy and the implementation thereof
and to hold public office and perform all public functions at all levels of government; (c) To participate in
non-governmental organizations and associations concerned with the public and political life of the country.

ICCPR, Art. 3: The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the present Covenant.

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CEDAW/C/CHN/CO/6, China, (2006), p. 39: While acknowledging that the established target of 25 per cent
of women in advisory and consultative bodies has been reached by the Government of the Hong Kong Special
Administrative Region, the Committee notes with concern the low level of political representation of
women, including in the functional constituencies. The Committee is concerned that the electoral
system of functional consistencies may constitute indirect discrimination against women, as it
results in the unequal participation of women in political life. p. 40: The Committee urges the Government
of the Hong Kong Special Administrative Region to take temporary special measures in accordance with
article 4, paragraph 1, of the Convention and the Committee’s General Recommendation 25 so as to increase
women’s representation in politics, including in the functional constituencies.

CEDAW, CO, China (1999), A/54/38, paras. 251-336, p. 319: The Committee expresses concern that the
electoral system of the Region contains structural obstacles to the equal political participation
of women, which is indirect discrimination against women, especially with respect to the functional
constituencies.

CEDAW/C/BIH/CO/3, Bosnia and Herzegovina, (2006), p. 29: The Committee is concerned that the recent
amendments to the election law did not incorporate this aspect and, furthermore, that introduction of
open lists of candidates in the last election resulted in a significant decrease of women in the
Parliamentary Assembly.

2.4 Does the electoral system directly or indirectly disadvantage minorities?

Right and Opportunity to be Elected; States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (b) To vote and to be elected at genuine
periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors.

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CCPR, GC 25, p. 21:[...] The drawing of electoral boundaries and the method of allocating votes should not
distort the distribution of voters or discriminate against any group and should not exclude or restrict
unreasonably the right of citizens to choose their representatives freely.

CERD/C/BOL/C0O/17-20, Bolivia (2011), p. 13: While the Committee notes with appreciation that the
Constitution recognizes the equal civil and political rights of indigenous communities and the advances made
in the representation of indigenous peoples in the Government at the highest level, it is concerned that,
in practice, members of these communities continue to be subjected to discrimination and are
underrepresented in all Government and decision-making bodies. (The Committee) is concerned
that the Electoral System Act, by providing for only 7 seats from special electoral districts out of a total
of 130 seats, contravenes both the Constitution and the Convention.

International Obligations for Elections 73

v
1
-
-
=
i
o
Q
-
=]
=
o
(2]
=]
3
T
(=}
=}
(1}
3
-
"]
[
=}
o
y
=
(1]
(7]
=]
-
[
c
=
(7]
T
=
c
o
(1]
=]
(1)
o




A/HRC/13/23 (IE on minority issues, 2010), Afghanistan, p. 70: Unless the minority population
constitutes a majority in an electoral district, the election of representatives of minority-based
parties is more likely to be successful under proportional representation systems, where the
cumulative votes of minorities are taken into account. Reducing the registration requirements for
political parties may facilitate the creation of new minority-focused parties. p. 71:[...] Where the
electoral system requires parties to present a list of candidates for election, as opposed to single-candidate
constituencies, there may be a legal or policy requirement that the list be ethnically mixed or
have a minimum number of minority candidates. Other special measures may be applied, especially
to facilitate the election of women candidates. p. 73: Some types of electoral systems may be more
conducive than others to the election of minority representatives, and mechanisms specifically
designed to enhance minority representation may also be incorporated into the electoral system.
[...] The Human Rights Committee has stressed that ‘[t]he principle of one person, one vote, must apply, and
within the framework of each state’s electoral system, the vote of one elector should be equal to the vote
of another’. [...] However, in certain circumstances, in particular where the minority is small and as a special
measure to improve the integration of a minority into the political system, members of minorities may
have the right to vote for both a minority representative with a reserved seat and a general non-
minority representative.

A/HRC/13/25, (Forum on Minarity Issues 2010), p. 15: At the national level, a proportional representation
system or some other electoral design should be put in place, where practicable, to increase opportunities
for minorities to participate effectively in State-wide political life. Conversely, Governments should
not change the electoral system or electoral boundaries in a way that would be likely to weaken
minority representation.

2.5 Does the electoral system promote equal representation?

Equal Suffrage

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions mentioned
in article 2 and without unreasonable restrictions: (b) To vote and to be elected at genuine periodic elections
which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the free
expression of the will of the electors.

CCPR, GC 25, p. 21: Although the Covenant does not impose any particular electoral system, any system
operating in a State party must be compatible with the rights protected by article 25 and must guarantee
and give effect to the free expression of the will of the electors. The principle of one person, one vote,
must apply, and within the framework of each State's electoral system, the vote of one elector should
be equal to the vote of another. The drawing of electoral boundaries and the method of allocating votes
should not distort the distribution of voters or discriminate against any group and should not exclude or
restrict unreasonably the right of citizens to choose their representatives freely.

CCPR/C/CHL/COQ/5, Chile, 2007, p. 15: While it notes that the reference to the binominal system has been
removed from the Constitution, the Committee observes with concern that, as the State party indicated,
the electoral system in use in Chile can hamper the effective parliamentary representation of all
individuals (articles 3 and 25 of the Covenant). The State party should make greater efforts to overcome
the political obstacles to amendment of the Constitutional Act on Popular Votes and Vote Counts, in order to
guarantee the right to equal, universal suffrage established under article 25 of the Covenant.

Istvan Méatyus v. Slovakia, Comm. No. 923/2000, UN Doc. A/57/40 at 257 (2002), p. 3.2: The author contends
that his rights, under article 25(a) and (c), were violated, as he would have needed substantially more votes
to be elected to the town council than candidates in other districts, due to the fact that the number of
representatives in each district was not proportional to the number of inhabitants therein. p. 9.2: As regards
the question whether article 25 of the Covenant was violated, the Committee notes that the Constitutional
Court of the State party held that by drawing election districts for the same municipal council with
substantial differences between the number of inhabitants per elected representative, despite
the election law which required those voting districts to be proportional to the number of inhabitants, the
equality of election rights required by the State party’s constitution was violated. [.. ]
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2.6 Does the legal framework effectively allow for political party pluralism?

Right and Opportunity to Participate in Public Affairs; Freedom of Association

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives.

ICCPR, Art. 22: (1) Everyone shall have the right to freedom of association with others, including the
right to form and join trade unions for the protection of his interests. (2) No restrictions may be placed
on the exercise of this right other than those which are prescribed by law and which are necessary in
a democratic society in the interests of national security or public safety, public order (ordre public), the
protection of public health or morals or the protection of the rights and freedoms of others .. ].

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

UNSC, Res. 960 (1994), p. 5: [The Security Council] also calls upon all Mozambican parties to continue the
process of national reconciliation based, as provided for in the General Peace Agreement, on a system
of multi-party democracy and the observance of democratic principles which will ensure lasting peace
and political stability.

CCPR/CO/80/UGA, Uganda (2004), p. 22: The Committee is concerned that peaceful demonstrations
organized by opposition political parties have been forcibly dispersed by the police and that freedom of
movement of political opponents has also been restricted in certain cases. It remains concerned at the
constraints which limit the right of political parties to participate in periodic elections, to
criticize the Government and to take part in the decision-making process. Notwithstanding the
fact that the delegation referred to the State party’s wish to organize multiparty elections in 20086, the
Committee remains concerned that no specific information has been provided about the practical measures
envisaged to attain this goal (arts. 22 and 25). The State party should ensure the full enjoyment of the
right to freedom of association, in particular in its political dimension. The Committee considers
that the State party should ensure that the general elections scheduled for 2006 effectively allow
for multiparty participation.

CCPR/C0O/79/GNQ, Equatorial Guinea (2004), p. 12: While the Committee has taken note of the introduction
of a multiparty system and of the adoption of the National Pact between the Government and the
authorized political parties, it regrets the continuing harassment of political opponents through, inter alia,
detentions, fines and difficulty in finding employment or leaving the country to attend meetings abroad,
for example. It also notes with concern that political parties opposed to the Government are discriminated
against, and that some have apparently even had difficulty in registering. Lastly, the Committee notes with
alarm the irregularities during the latest elections held in the State party, culminating in the withdrawal of
all the opposition candidates. The State party should, in accordance with articles 25 and 26 of the Covenant,
treat all political parties equally and give them all the same opportunities to carry out their
lawful activities.

A/HRC/RES/19/36 (2012), p. 1: [The Human Rights Council] stresses that democracy includes [...] the right
to[..] vote in a pluralistic system of political parties and organizations and to be elected at genuine,
periodic, free and fair elections by universal and equal suffrage and by secret ballot guaranteeing the free
expression of the will of the people, as well as respect for the rule of law, the separation of powers, the
independence of the judiciary, transparency and accountability in public administration and decision-making
and free, independent and pluralistic media; p. 6: Emphasizes the crucial role played by the political
opposition and civil society in the proper functioning of a democracy.

2.7 Can political parties replace elected candidates before they take office?

Right and Opportunity to Participate in Public Affairs

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives; (b) To vote and to be elected at genuine
periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors.
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CCPR, GC 25, p. 7. Where citizens participate in the conduct of public affairs through freely
chosen representatives, it is implicit in article 25 that those representatives do in fact exercise
governmental power and that they are accountable through the electoral process for their
exercise of that power. It is also implicit that the representatives exercise only those powers which
are allocated to them in accordance with constitutional provisions. Participation through freely
chosen representatives is exercised through voting processes which must be established by laws that are in
accordance with paragraph (b).

A/HRC/21/63 (SR Cambodia, 2012), p. 54: Cambodian political parties are largely unregulated and generally
have no clear democratic procedures for the selection of candidates. The party leadership controls
the content of the list, making candidates more loyal to the party leadership than to their own
constituents. This can also result in the arbitrary removal of candidates from lists, meaning that
they then lose their seats. The combination of proportional representation and party-list systems results
in the National Assembly being the weakest link in the Cambodian governance system.

Resources

ACE Project, ‘Electoral Systems’, available at <http://aceproject.org/ace-en/topics/
es>, accessed 28 March 2014

Electoral Institute for Sustainable Democracy in Africa (EISA), Electoral System
Reform, Democracy and Stability in the SADC Region: a Comparative Analysis
(Johannesburg: EISA, 2003)

International IDEA, Electoral System Design (Stockholm: International IDEA,
2005)

International IDEA, Designing for Equality: Best-fit, Medium-fit and Non-favourable
Combinations of Electoral Systems and Gender Quotas (Stockholm: International
IDEA, 2007)

Matlosa, K., Survey of Electoral Systems and Reform Imperatives in the SADC Region
(Johannesburg: Electoral Institute for Sustainable Democracy in Africa, 2003)

Reilly, B., ‘Electoral Systems for Divided Societies’, Journal of Democracy, 13/2
(2002), pp. 156-70

Wall, A. and Salih, M., Engineering Electoral Systems: Possibilities and Pitfalls
(Netherlands Institute for Multiparty Democracy, 2007)

Notes

! International IDEA 2005.

2 Ibid.

3 For further information on TSMs, see Chapter 7.
4 ACDEG, Arts. 2 and 32.

> ACDEG, Art. 3.
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Chapter 3. Electoral
Boundaries

Overview

Electoral boundaries delimit geographic territory for electoral purposes.
Within an electoral boundary, one or more representatives can win seats to an
elected body, depending on the electoral system adopted. Electoral boundaries
may follow pre-existing administrative divisions, or disregard them partially
or entirely. As with electoral systems, all boundary delimitation processes
involve significant political consequences and therefore require regulation by
national legal frameworks.

The process of identifying electoral districts and boundaries is constrained
by the international obligation of equal suffrage. Delimitation should not be
designed to dilute or discount the vote of any population groups or areas. Fair
electoral district or constituency-delimitation procedures will take into account
a range of information, including available census data, territorial contiguity,
geographic and topographic accessibility, and communities of interest.

During the 19th century in Europe and in self-governing European colonies
around the world, the legislature was responsible for drawing constituency
boundaries. Partisan politics and gerrymandering (the deliberate
manipulation of boundaries so as to advantage or disadvantage particular
political interests) were more often than not an accepted consequence of the
delimitation process. However, in most consolidated democracies, the idea
that politicians are best excluded from the delimitation process emerged,
so that legislators have opted out, handing the process over to independent
commissions. Today, a substantial majority of countries employs an electoral
authority or a specifically designated independent boundary commission to
delimit electoral district boundaries, as confirmed by the the following Table
of Jurisprudence.! If the boundary delimitation process remains in the hands

International Obligations for Elections 77



of an executive organ, the process should be highly transparent and visible so
that stakeholders can eventually seek redress in the appropriate administrative
or judicial forums without jeopardizing the electoral calendar.

Apart from the overriding obligations of Equal Suffrage and the availability
of the Right to Effective Remedy against attempts at gerrymandering, the
Table of Jurisprudence below also addresses the following general obligations:
Freedom from Discrimination and Equality under the Law, the State Must
Take Necessary Steps to Give Effect to Rights, Transparency and the Right
to Information, and the Right and Opportunity to Participate in Public
Affairs. The periodicity of the mandate to update and adjust constituency
boundaries to changing population demographics merits further attention by
the competent UN treaty bodies.

Table of Jurisprudence

3. Electoral Boundaries

3.1 Is equality of the vote guaranteed by law?

Equal Suffrage

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions mentioned
in article 2 and without unreasonable restrictions: (b) To vote and to be elected at genuine periodic elections
which shall be by universal and equal suffrage.

CCPR, GC 25, p. 21: Although the Covenant does not impose any particular electoral system, any system
operating in a State party must be compatible with the rights protected by article 25 and must guarantee
and give effect to the free expression of the will of the electors. The principle of one person, one vote,
must apply, and within the framework of each State’s electoral system, the vote of one elector should
be equal to the vote of another. The drawing of electoral boundaries and the method of allocating
votes should not distort the distribution of voters or discriminate against any group and should
not exclude or restrict unreasonably the right of citizens to choose their representatives freely.

3.2 Are objective criteria established by law for deviating from ‘population
equality’?

Equal Suffrage

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions mentioned
in article 2 and without unreasonable restrictions: (b) To vote and to be elected at genuine periodic elections
which shall be by universal and equal suffrage.

Istvan Matyus v. Slovakia, Comm. No. 923/2000, UN Doc. A/57/40 (Vol. Il) at 257 (2002), p. 2.2: According
to the author, when comparing the number of residents per representative in the individual voting districts in
the town of RoZoava, he came up with the following figures; one representative per 1,000 residents in district
number one; one per 800 residents in district number two; one per 1,400 residents in district number
three; one per 200 residents in district number four; and one per 200 residents in district number
five. p. 9.2: As regards the question whether article 25 of the Covenant was violated, the Committee
notes that the Constitutional Court of the State party held that by drawing election districts for the
same municipal council with substantial differences between the number of inhabitants per
elected representative, despite the election law which required those voting districts to be
proportional to the number of inhabitants, the equality of election rights required by the State
party’s constitution was violated. In the light of this pronouncement, based on a constitutional clause
similar to the requirement of equality in article 25 of the Covenant, and in the absence of any reference
by the State party to factors that might explain the differences in the number of inhabitants or
registered voters per elected representative in different parts of RoZoava, the Committee is of the
opinion that the State party violated the author’s rights under article 25 of the Covenant.
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3.3 Are electoral boundaries discriminatory?

Freedom from Discrimination and Equality under the Law

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.

CCPR, GC 18, p. 7: the Committee believes that the term ‘discrimination’ as used in the Covenant
should be understood to imply any distinction, exclusion, restriction or preference which is based
on any ground such as race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status, and which has the purpose or effect of nullifying or
impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all rights
and freedoms.

CERD/C/JOR/C0/13-17, Jordan (2012), p. 13: While noting as positive the State party’s 2010 election law
which increases the number of seats representing urban districts, where most Jordanians of Palestinian
origin reside, the Committee is concerned that the current structure of the State party’s parliament
remains disproportionately imbalanced in favour of rural districts.

3.4 Does the EMB or another impartial and independent body have the legal
mandate to delimit electoral districts?

Right to an Effective Remedy; State Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

ICCPR, Art. 2(3): Each State Party to the present Covenant undertakes: (a) To ensure that any person
whose rights or freedoms as herein recognized are violated shall have an effective remedy,
notwithstanding that the violation has been committed by persons acting in an official capacity; (b) To
ensure that any person claiming such a remedy shall have his right thereto determined by competent judicial,
administrative or legislative authorities, or by any other competent authority provided for by the legal system
of the State, and to develop the possibilities of judicial remedy; (c) To ensure that the competent authorities
shall enforce such remedies when granted.

CCPR, GC 25, p. 20: An independent electoral authority should be established to supervise the
electoral process and to ensure that it is conducted fairly, impartially and in accordance with
established laws which are compatible with the Covenant.

A/HRC/13/23 (IE on minority issues, 2010), p. 78: To ensure that boundaries do not unfairly prejudice any
group, an official demarcation body independent of government and with a fully representative
membership should be set up.

3.5 Does the law prescribe the periodic review of electoral districts?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions mentioned
in article 2 and without unreasonable restrictions: (b) To vote and to be elected at genuine periodic elections
which shall be by universal and equal suffrage.

CCPR, GC 25, p. 19: In conformity with paragraph (b), elections must be conducted fairly and freely on a
periodic basis within a framework of laws guaranteeing the effective exercise of voting rights.
p 21: The principle of one person, one vote, must apply, and within the framework of each State’s
electoral system, the vote of one elector should be equal to the vote of another. The drawing of
electoral boundaries and the method of allocating votes should not distort the distribution of voters or
discriminate against any group and should not exclude or restrict unreasonably the right of citizens to choose
their representatives freely.
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3.6 Is the electoral boundary delimitation and review process conducted in a
transparent manner?

Transparency and the Right to Information

ICCPR, Art. 19(2): Everyone shall have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in
writing or in print, in the form of art, or through any other media of his choice.

UNCAC, Art. 10: Taking into account the need to combat corruption, each State Party shall, in accordance
with the fundamental principles of its domestic law, take such measures as may be necessary
to enhance transparency in its public administration, including with regard to its organization,
functioning and decision-making processes, where appropriate. Such measures may include, inter alia:
(a) Adopting procedures or regulations allowing members of the general public to obtain, where
appropriate, information on the organization, functioning and decision-making processes of its
public administration and, with due regard for the protection of privacy and personal data, on decisions
and legal acts that concern members of the public.

CCPR, GC 34, p. 18: Article 19, paragraph 2 embraces a right of access to information held by public
bodies. Such information includes records held by a public body, regardless of the form in which the
information is stored, its source and the date of production. [...] As has already been noted, taken together
with article 25 of the Covenant, the right of access to information includes a right whereby the media has
access to information on public affairs and the right of the general public to receive media output. p 19: To
give effect to the right of access to information, States parties should proactively put in the public
domain Government information of public interest. States parties should make every effort to
ensure easy, prompt, effective and practical access to such information.

3.7 Is the electoral boundary review process open to public debate and
consultation?

Right and Opportunity to Participate in Public Affairs

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives.

UNCAC, Art. 5 (1): Each State Party shall, in accordance with the fundamental principles of its legal system,
develop and implement or maintain effective, coordinated anti-corruption policies that promote the
participation of society and reflect the principles of the rule of law, proper management of public affairs
and public property, integrity, transparency and accountability.

UNCAC, Art. 10: Taking into account the need to combat corruption, each State Party shall, in accordance
with the fundamental principles of its domestic law, take such measures as may be necessary
to enhance transparency in its public administration, including with regard to its organization,
functioning and decision-making processes, where appropriate. Such measures may include, inter alia:
(a) Adopting procedures or regulations allowing members of the general public to obtain, where
appropriate, information on the organization, functioning and decision-making processes of its
public administration and, with due regard for the protection of privacy and personal data, on decisions
and legal acts that concern members of the public.

CCPR, GC 25, p. 8: Citizens also take part in the conduct of public affairs by exerting influence through public
debate and dialogue with their representatives or through their capacity to organize themselves.

A/HRC/RES/19/36, 2012, p. 16: [The Human Rights Council] calls upon States to make continuous efforts
to strengthen the rule of law and promote democracy by: Supporting inclusive and democratic
approaches in the elaboration and revision of fundamental laws and regulations that underpin
democracy and the rule of law, human rights and fundamental freedoms.
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3.8 Does the legal framework provide for effective and timely appeals against
decisions on boundary delimitation?

Right to an Effective Remedy

ICCPR, Art. 2(3): Each State Party to the present Covenant undertakes: (a) To ensure that any person
whose rights or freedoms as herein recognized are violated shall have an effective remedy,
notwithstanding that the violation has been committed by persons acting in an official capacity;
(b) To ensure that any person claiming such a remedy shall have his right thereto determined by competent
judicial, administrative or legislative authorities, or by any other competent authority provided for by the legal
system of the State, and to develop the possibilities of judicial remedy; (c) To ensure that the competent
authorities shall enforce such remedies when granted.

CCPR, GC 31, p. 15: Article 2, paragraph 3, requires that in addition to effective protection of Covenant
rights States Parties must ensure that individuals also have accessible and effective remedies to
vindicate those rights.

CCPR, GC 32, p. 27: An important aspect of the fairness of a hearing is its expeditiousness. While the issue
of undue delays in criminal proceedings is explicitly addressed in paragraph 3(c) of article 14, delays in civil
proceedings that cannot be justified by the complexity of the case or the behaviour of the parties detract
from the principle of a fair hearing enshrined in paragraph 1 of this provision. Where such delays are caused
by a lack of resources and chronic under-funding, to the extent possible supplementary budgetary resources
should be allocated for the administration of justice.

Ruben Toribio Mufioz Hermoza v. Peru, Comm. No. 203/1986, UN Doc. Supp. No. 40 (A/44/40) at 200 (1988),
p. 11.3: With respect to the requirement of a fair hearing as stipulated in article 14, paragraph 1 of the
Covenant, the Committee notes that the concept of a fair hearing necessarily entails that justice
be rendered without undue delay. [...] This delay, which the State party has not explained, constitutes a
further aggravation of the violation of the principle of a fair hearing.

Resources

ACE Project, ‘Boundary Delimitation’, 2012, available at <http://aceproject.org/
ace-en/topics/bd>, accessed 27 March 2014

International IDEA, Electoral System Design: The New International IDEA
Handbook (Stockholm: International IDEA, 2008)

Organisation for Security and Co-operation in Europe, Office of Democratic
Institutions and Human Rights (OSCE/ODIHR), Guidelines for Reviewing a
Legal Framework for Election (OSCE/ODIHR, 2013)

International Foundation for Electoral Systems (IFES), Challenging the Norms and
Standards of Election Administration (Washington, D.C.: IFES, 2007)

Handley, L., Delimitation Equity Project: Resource Guide (Washington, D.C.: IFES,
2006)

Soldevilla,T.F., La Circunscripcién Electoral: Peri y la Region Andina (Oficina
Nacional de Procesos Electorales, Centro de Investigacién Electoral, 2002)

United Nations (UN), Human Rights and Elections: United Nations Handbook on
the Legal, Technical and Human Rights Aspects of Elections, 1994

Notes

I For more information, see <http://www.ifes.org/Content/Publications/

Books/2006/Delimitation-Equity-Project-Resource-Guide.aspx>, accessed
10 February 2014.
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Chapter 4. Political Parties

Overview

Democracies cannot function without political parties. Parties are expected
to reflect citizens’ concerns, aggregate and mediate diverse interests, project a
vision of society and develop policy options accordingly. They are supposed
to inspire and attract supporters to their cause; their membership levels are
important for proving their claim to represent the people. In practice, parties
may not live up to expectations regarding their services to citizens or the
quality of leadership. They nevertheless continue to be entrusted with what
is perhaps the most strategic responsibility of modern democracy: to prepare
and select candidates for elections, and to support them into positions of
leadership and government.!

National legal frameworks for elections are required to provide for the right
of all individuals and groups to establish, in full freedom, their own political
parties or other political organizations with legal guarantees to enable them
to compete with each other on a basis of equitable treatment before the law.
Although political parties are private entities, the national legal framework can
promote internal party democracy (for instance by law or through funding
incentives). The Human Rights Committee (CCPR) Travaux Préparatoires
indicate that political parties are called upon to function democratically
to guarantee citizens equal right and opportunity to be elected and to
participate in public affairs.? Requirements can include primary elections or
party congresses, and may take on greater relevance in political environments
dominated by a single political party. Furthermore, within the confines of
the electoral system, the right of individuals to run as independent or non-
afhliated candidates must be protected.
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The legal framework must provide a level playing field for the recognition and
registration of all political parties, regardless of their ideological position or
organizational structure. Once registered, political parties must be granted
equal access to the ballot. The legal framework may (1) provide a structure for
registering political parties and establishing the dates for opening and closing
registration (or require registration to remain continuously open); (2) specify
when, how and where registration procedures must take place; and (3) set out
the process of validating registration.

Where the legal framework requires collecting signatures as evidence of
support for an application for registration, a reasonable timeframe for their
collection (and for the subsequent signature verification process) needs to be
guaranteed. The principle of equal treatment requires that legal frameworks
guarantee that the same registration criteria apply to all political parties at all
levels. To guarantee the right to an effective remedy, the grounds for rejection
of a registration application must be based on objective criteria, clearly stated
in the legal framework and reasoned in relevant decisions. Avenues to appeal
against the rejection of registration applications, and against decisions to
suspend or dissolve political parties, must be available.

In the Guidelines, political party formation and activities are treated separately
from political finance, political party and candidate registration, and regulation
of political activity during electoral campaigns, which are addressed in Chapters
5, 14 and 16, respectively. The increasing importance of these issues for elections
is highlighted by the fact that the Human Rights Council (HRC) has created
a thematic Special Procedures mandate on Freedom of Association, even if
the CCPR has not yet consolidated a General Comment (GC) on this theme.
The following Table of Jurisprudence also covers issues related to Freedom of
Opinion and Expression, the Right and Opportunity to Participate in Public
Affairs, the Right to an Effective Remedy, the Right and Opportunity to be
Elected, Freedom from Discrimination and Equality under the Law.

Table of Jurisprudence

4, Political Parties

4.1 Is the right to form political parties unreasonably restricted?

Freedom of Association; Right and Opportunity to Participate in Public Affairs

ICCPR, Art. 22: (1) Everyone shall have the right to freedom of association with others, including the right to
form and join trade unions for the protection of his interests. (2) No restrictions may be placed on the exercise
of this right other than those which are prescribed by law and which are necessary in a democratic society in
the interests of national security or public safety, public order (ordre public), the protection of public
health or morals or the protection of the rights and freedoms of others [...].

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives: (b) To vote and to be elected at genuine periodic
elections which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the
free expression of the will of the electors.
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ICCPR, Art. 19: (1) Everyone shall have the right to hold opinions without interference. (2) Everyone
shall have the right to freedom of expression; this right shall include freedom to seek, receive
and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print,
in the form of art, or through any other media of his choice.

CCPR, GC 25, p. 27: The right to freedom of association, including the right to form and join organizations
and associations concerned with political and public affairs, is an essential adjunct to the rights
protected by article 25. Political parties and membership in parties play a significant role in the conduct of
public affairs and the election process.

A/HRC/20/27 (SR on the rights to freedom of peaceful assembly and of association, 2012) p. 95: [...]
Associations should be established after a process that is simple, easily accessible, non-discriminatory, and
non-onerous or free of charge. Registration bodies should provide a detailed and timely written explanation
when denying the registration of an association. Associations should be able to challenge any rejection
before an impartial and independent court. p. 96: Any associations, including unregistered associations,
should be allowed to function freely, and their members operate in an enabling and safe environment. p.
97: Associations should be free to determine their statutes, structure and activities and to make decisions
without State interference. p. 100: Suspension or involuntarily dissolution of associations should be
sanctioned by an impartial and independent court in case of a clear and imminent danger resulting in a
flagrant violation of domestic laws, in compliance with international human rights law.

CCPR/C/RWA/CO/3 Rwanda (2009), p. 21: [The State Party] should treat all political parties on an equal
footing and offer them equal opportunities to pursue their legitimate activities, in accordance with
the provisions of articles 25 and 26 of the Covenant.

CCPR/CO/71/UZB, Uzbekistan (2001), p. 23: The Committee is deeply concerned about excessively
restrictive provisions of Uzbek law with respect to the registration of political parties as public
associations, by the Ministry of Justice (article 6 of the Constitution, Political Parties Act of 1991). This
requirement could easily be used to silence political movements opposed to the Government,
in violation of articles 19, 22 and 25 of the Covenant. The Committee strongly recommends a revision
of the relevant part of the State party’s legislation to ensure that registration is not used to limit the
rights of association guaranteed by the Covenant.

CCPR/CO/75/MDA, Republic of Moldova (2002), p. 16: The Committee is concerned that certain
requirements that the State Party places upon the registration of political parties, such as conditions
with respect to the extent of their territorial representation, may violate article 25 of the Covenant,
by restricting the right of individuals to full expression of their political freedoms. The State Party should
review its law and policy concerning the registration of political parties, removing those
elements which are inimical to the full exercise of Covenant rights, in particular article 25.

CCPR/C/79/Add.95, Algeria(1998), p. 17: The Committee remains concerned that the State party's restriction
under Law 97-09 on the right to form political parties, effectively prohibits political activists the
right to associate with one another or to vote for representatives of their choice, in view of the wide
range of proscribed categories (religious, linguistic, racial, gender related, regional, corporatist). Since
taking effect, this law has been invoked to ban or prevent the legalization of more than 30 parties. The
Committee recommends that the conditions required by the Covenant with respect to restrictions on the right
to freedom of association be met and that current legislation be amended so as to bring it into conformity
with the requirements of the Covenant and the obligations entered into by Algeria upon its accession to it.

CCPR/C0O/80/UGA, Uganda (2004), p.8: The Committee notes the adoption of the Anti-Terrorism Act
of June 2002, pursuant to Security Council resolution 1373 (2001). It is concerned that section 10 of the
Act criminalizes a ‘terrorist organization’ without any reference to a particular criminal offence
committed by or through such an organization. It is also concerned that section 11 of the Act does not
establish objective criteria for determining membership in a ‘terrorist organization’ (Arts. 2 and
15). The State party should review the Anti-Terrorist Act with a view to ensuring that the provisions set out
in sections 10 and 11 are in full conformity with the Covenant.
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Boris Zvozskov et al. v. Belarus, Comm. No. 1039/2001, UN Doc. CCPR/C/88/D/1039/2001 (2006), p. 7.2
The reference to ‘democratic society’ in the context of article 22 indicates, in the Committee’s opinion,
that the existence and operation of associations, including those which peacefully promote
ideas not necessarily favourably viewed by the government or the majority of the population, is a
cornerstone of a democratic society. p. 7.3: In the present case, the restrictions placed on the authors’
right to freedom of association consist of several conditions related to the registration of a public association.
According to the Supreme Court’s judgment of 20 August 2001, the only criterion which the ‘Helsinki XXI’
statutes and, respectively, the authors’ application for registration did not meet was a compliance with
domestic law, under which public organizations do not have a right to represent and defend the
rights of third persons. This restriction must be assessed in the light of the consequences which arise
for the authors and their association. p. 7.4: The Committee firstly notes that the author and the State party
disagree on whether domestic law indeed prohibits the defence of the rights and freedoms of citizens who
are not members of a particular association (paragraphs 2.2, 2.3, 4, 5.2 above). Secondly, it considers that
even if such restrictions were indeed prescribed by law, the State party has not advanced any argument
as to why it would be necessary, for purposes of article 22, paragraph 2, to condition the registration of
an association on a limitation of the scope of its activities to the exclusive representation and defence of
the rights of its own members. Taking into account the consequences of the refusal of registration, i.e.,
the unlawfulness of operation of unregistered associations on the State party’s territory, the Committee
concludes that the refusal of registration does not meet the requirements of article 22, paragraph 2. The
authors’ rights under article 22, paragraph 1 have thus been violated.

Vladimir Katsora, Leonid Sudalenko and Igor Nemkovich v. Belarus, Comm. No. 1383/2005, UN Doc.
CCPR/C/100/D/1383/2005 (2010), p. 8.2: The issue before the Committee is whether the refusal of the
Belarus authorities to register ‘Civil Alternative’ unreasonably restricted the authors’ right to freedom of
association. [...] In accordance with article 22, paragraph 2, any restriction on the right to freedom of
association must cumulatively meet the following conditions: (a) it must be provided for by law;
(b) may only be imposed for one of the purposes set out in paragraph 2; and (c) must be ‘necessary
in a democratic society’ for achieving one of these purposes. The reference to ‘democratic society’
in the context of article 22 indicates, in the Committee’s opinion, that the existence and operation of
associations, including those which peacefully promote ideas not necessarily favorably viewed
by the government or the majority of the population, is a cornerstone of any society.

4.2 Do objective criteria regulate the creation of political parties?

Freedom of Association; Right and Opportunity to Participate in Public Affairs

ICCPR, Art. 22: (1) Everyone shall have the right to freedom of association with others, including the
right to form and join trade unions for the protection of his interests. (2) No restrictions may be placed
on the exercise of this right other than those which are prescribed by law and which are necessary
in a democratic society in the interests of national security or public safety, public order (ordre public), the
protection of public health or morals or the protection of the rights and freedoms of others .. .].

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives.

CCPR, GC 34, p. 21:[...] The Committee also recalls the provisions of article 5, paragraph 1 of the Covenant
according to which ‘nothing in the present Covenant may be interpreted as implying for any State,
group or person any right to engage in any activity or perform any act aimed at the destruction of
any of the rights and freedoms recognized herein or at their limitation to a greater extent than is
provided for in the present Covenant’.

CCPR, GC 27, p. 13:[...] Laws authorizing the application of restrictions should use precise criteria
and may not confer unfettered discretion on those charged with their execution.

CCPR/CO/72/PRK, Democratic People’s Republic of Korea (2001), p. 25: [...] The Committee has taken note
of the delegation’s explanation that, as there has been no popular manifestation of any desire to create new
political parties, no regulation or legislation governing the creation and registration of political
parties is currently envisaged. The Committee considers that this situation runs counter to the
provisions of article 25 of the Covenant, as it may adversely affect the rights of citizens to participate in
the conduct of public affairs through freely chosen representatives, as required by article 25.
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4.3 Do objective criteria determine the de-registration and/or non-registration
of political parties?

Freedom of Association

ICCPR, Art.22: (1) Everyone shall have the right to freedom of association with others, including the
right to form and join trade unions for the protection of his interests. (2) No restrictions may be placed
on the exercise of this right other than those which are prescribed by law and which are necessary
in a democratic society in the interests of national security or public safety, public order (ordre public), the
protection of public health or morals or the protection of the rights and freedoms of others .. .].

CCPR, GC 27, p. 13:[...] Laws authorizing the application of restrictions should use precise criteria
and may not confer unfettered discretion on those charged with their execution.

CCPR, GC 34, p. 21:[...] The Committee also recalls the provisions of article 5, paragraph 1, of the Covenant
according to which ‘nothing in the present Covenant may be interpreted as implying for any State,
group or person any right to engage in any activity or perform any act aimed at the destruction of
any of the rights and freedoms recognized herein or at their limitation to a greater extent than is
provided for in the present Covenant’.

CCPR/C/IRN/CO/3, Islamic Republic of Iran (2011), p. 29: The Committee also notes with concern the
arrest of dozens of political opposition members in February 2011 as well as the dissolution by court order
of two pro-reform political parties (art. 25).

M.A. v. Italy, Comm. No. 117/1981, UN Doc. Supp. No. 40 (A/39/40) at 190 (1984), p. 13.3: The execution of
a sentence of imprisonment imposed prior to the entry into force of the Covenant is not in itself a violation
of the Covenant. Moreover, it would appear to the Committee that the acts of which M.A. was convicted
(reorganizing the dissolved fascist party) were of a kind which are removed from the protection of the
Covenant by article 5 thereof and which were in any event justifiably prohibited by Italian law having
regard to the limitations and restrictions applicable to the rights in question under the provisions
of articles 18(3), 19(3), 22(2) and 25 of the Covenant. In these respects therefore the communication is
inadmissible under article 3 of the Optional Protocol, as incompatible with the provisions of the Covenant,
ratione materiae.

Viktor Korneenko et al. v. Belarus, Comm. No. 1274/2004, UN Doc. CCPR/C/88/D/1274/2004 (2006), p. 7.2:
The key issue before the Committee is whether the dissolution of ‘Civil Initiatives’ amounts to a restriction
of the author's right to freedom of association, and whether such restriction was justified. [...] In this regard,
the Committee observes that the right to freedom of association relates not only to the right to
form an association, but also guarantees the right of such an association freely to carry out its
statutory activities. The protection afforded by article 22 extends to all activities of an association, and
dissolution of an association must satisfy the requirements of paragraph 2 of that provision. In
the light of the serious consequences which arise for the author and his association in the present case, the
Committee considers that the dissolution of ‘Civil Initiatives’ amounts to a restriction of the author’s right
to freedom of association. p. 7.3: The Committee observes that, in accordance with article 22, paragraph 2,
in order for the interference with the right to freedom of association to be justified, any restriction on this
right must cumulatively meet the following conditions: (a) it must be provided by law; (b) may only be
imposed for one of the purposes set out in paragraph 2; and (c) must be ‘necessary in a democratic
society’ for achieving one of these purposes. The reference to the notion of ‘democratic society’ in the
context of article 22 indicates, in the Committee’s opinion, that the existence and operation of associations,
including those which peacefully promote ideas not necessarily favourably received by the government or
the majority of the population, is a cornerstone of a democratic society [...] p. 7.7: Taking into account the
severe consequences of the dissolution of ‘Civil Initiatives’ for the exercise of the author’s right to freedom
of association, as well as the unlawfulness of the operation of unregistered associations in Belarus, the
Committee concludes that the dissolution of ‘Civil Initiatives’ does not meet the requirements of article
22, paragraph 2 and is disproportionate. The author’s rights under article 22, paragraph 1, have thus been
violated.
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4.4 Does the legal framework provide for a timely remedy against the de-
registration and/or non-registration of political parties?

Right to an Effective Remedy

ICCPR, Art. 2(3): Each State Party to the present Covenant undertakes: (a) To ensure that any person
whose rights or freedoms as herein recognized are violated shall have an effective remedy,
notwithstanding that the violation has been committed by persons acting in an official capacity; (b) To
ensure that any person claiming such a remedy shall have his right thereto determined by competent judicial,
administrative or legislative authorities, or by any other competent authority provided for by the legal
system of the State, and to develop the possibilities of judicial remedy; (c) To ensure that the competent
authorities shall enforce such remedies when granted.

CCPR, GC 32, p. 27: An important aspect of the fairness of a hearing is its expeditiousness. While the issue
of undue delays in criminal proceedings is explicitly addressed in paragraph 3(c) of article 14, delays in civil
proceedings that cannot be justified by the complexity of the case or the behaviour of the parties detract
from the principle of a fair hearing enshrined in paragraph 1 of this provision. Where such delays are caused
by a lack of resources and chronic under-funding, to the extent possible supplementary budgetary resources
should be allocated for the administration of justice.

CCPR, GC 31, p. 15: Article 2, paragraph 3, requires that in addition to effective protection of Covenant
rights States Parties must ensure that individuals also have accessible and effective remedies to
vindicate those rights.

CCPR/CO/73/AZE, Azerbaijan (2001), p. 23: The Committee is concerned at reported obstacles imposed
on the registration and free operation of non-governmental human rights organizations and
political parties (arts. 19, 22, 25). The Committee urges the State party to take all necessary steps to
enable national non-governmental human rights organizations to function without hindrance. With regard
to political parties, the Committee urges the State party to take all necessary measures to ensure
that registration is not used to silence political movements opposed to the Government and to
limit the rights of association guaranteed by the Covenant. In particular, legislation should clarify
the status of associations, non-governmental organizations and political parties in the period between the
request for registration and the final decision; such status should be consistent with articles 19, 22 and 25.

4.5 Are there provisions to promote internal party democracy?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CCPR, GC 25, p. 26: States should ensure that, in their internal management, political parties
respect the applicable provisions of article 25 in order to enable citizens to exercise their rights
thereunder.

A/HRC/RES/15/21 (2010): Recognizing also that the rights to freedom of peaceful assembly and of
association are essential components of democracy, providing individuals with invaluable opportunities to
[...]elect leaders to represent their interests and hold them accountable.

A/HRC/21/63 (SR Cambodia, 2012), p. 54: Cambodian political parties are largely unregulated and
generally have no clear democratic procedures for the selection of candidates. The party
leadership controls the content of the list, making candidates more loyal to the party leadership
than to their own constituents. This can also result in the arbitrary removal of candidates from lists,
meaning that they then lose their seats.
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4.6 Are there measures to promote gender equality in political party
leadership?

States Must Take Necessary Steps to Give Effect to Rights; Equality between Men and Women

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination
against women in the political and public life of the country and, in particular, shall ensure to women,
on equal terms with men, the right: (c) To participate in non-governmental organizations and associations
concerned with the public and political life of the country.

ICCPR, Art. 3: The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the present Covenant.

CEDAW, GR 23, p. 33: Measures that have been adopted by some political parties include setting aside for
women a certain minimum number or percentage of positions on their executive bodies ensuring
that there is a balance between the number of male and female candidates nominated for election, and
ensuring that women are not consistently assigned to less favourable constituencies or to the
least advantageous positions on a party list.

CEDAW, GR 25, p. 29: States parties should provide adequate explanations with regard to any
failure to adopt temporary special measures. Such failures may not be justified simply by averring
powerlessness, or by explaining inaction through predominant market or political forces, such as those
inherent in the private sector, private organizations, or pelitical parties. States parties are reminded
that article 2 of the Convention, which needs to be read in conjunction with all other articles,
imposes accountability on the State party for action by these actors.

CEDAW/C/ZMB/C0O/5-6, Zambia (2011), p. 26: (a) adopt temporary special measures [...] conditioning the
financing of political parties on equal representation of women in their internal bodies and on
candidate lists.

A/58/38(SUPP) (CEDAW, 2003), Costa Rica, p. 58: The Committee notes that the provisions of the Electoral
Code establishing minimum 40 per cent quotas for women’s participation have not been fully
respected by political parties.

4.7 Does the law protect against discrimination and reprisals on grounds of
political affiliation?

Freedom from Discrimination and Equality under the Law, Freedom of Association

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.

ICCPR, Art. 22: (1) Everyone shall have the right to freedom of association with others, including the
right to form and join trade unions for the protection of his interests. (2) No restrictions may be placed
on the exercise of this right other than those which are prescribed by law and which are necessary in
a democratic society in the interests of national security or public safety, public order (ordre public), the
protection of public health or morals or the protection of the rights and freedoms of others .. .].

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives.

CCPR/C0O/79/GNQ, Equatorial Guinea (2004), p. 12: While the Committee has taken note of the introduction
of a multiparty system and of the adoption of the National Pact between the Government and the authorized
political parties, it regrets the continuing harassment of political opponents through, inter alia,
detentions, fines and difficulty in finding employment or leaving the country to attend meetings
abroad, for example. It also notes with concern that political parties opposed to the Government
are discriminated against, and that some have apparently even had difficulty in registering.
Lastly, the Committee notes with alarm the irregularities during the latest elections held in the State party,
culminating in the withdrawal of all the opposition candidates. The State party should, in accordance with
articles 25 and 26 of the Covenant, treat all political parties equally and give them all the same
opportunities to carry out their lawful activities.
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Jorge Landinelli Silva v. Uruguay, Comm. No. R.8/34, No. 40 (A/36/40) at 130 (1981), p. 9: The Human Rights
Committee, acting under article 5(h) of the Optional Protocol, is of the view that, by prohibiting the authors
of the communication from engaging in any kind of political activity for a period as long as 15
years, the State party has unreasonably restricted their rights under article 25 of the Covenant.

Adimayo M. Aduayom, Sofianou T. Diasso and Yawo S. Dobou v. Togo, Comm. Nos. 422/1990, 423/1990
and 424/1990, UN Doc. CCPR/C/51/D/422/1990, 423/1990 and 424/1990 (1996), p. 7.5: The Committee
recalls that the authors were all suspended from their posts for a period of well over five years for activities
considered contrary to the interests of the Government; in this context, it notes that Mr. Dobou was a
civil servant, whereas Messrs Aduayom and Diasso were employees of the University of Benin, which is
in practice state-controlled. As far as the case of Mr. Dobou is concerned, the Committee observes that
access to public service on general terms of equality encompasses a duty, for the State, to
ensure thatthere is no discrimination on the ground of political opinion or expression. This applies
a fortiori to those who hold positions in the public service. The rights enshrined in article 25 should also
be read to encompass the freedom to engage in political activity individually or through political
parties, freedom to debate public affairs, to criticize the Government and to publish material with
political content.

A/HRC/12/48 (ADVANCE2) (UN Fact Finding Mission on the Gaza Conflict, 2009), para. 1943: The detention
of members of the Palestinian legislative council by Israel violates the right not to be arbitrarily
detained, as protected by article 9 of ICCPR, insofar as it is based on political affiliation and prevents
those members from participating in the conduct of public affairs, it is also in violation of its articles
25 recognizing the right to take part in public affairs and 26, which provides for the right to equal protection
under the law, insofar as their detention is unrelated to their individual behaviour, it constitutes
collective punishment, prohibited by article 33 of the fourth Geneva Convention [...].

4.8 Is the right of political association and activity framed by objective criteria?

Right and Opportunity to Participate in Public Affairs; Freedom of Association

ICCPR, Art. 25: Every citizen shall have the right and the oepportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives.

ICCPR, Art. 22: (1) Everyone shall have the right to freedom of association with others, including the
right to form and join trade unions for the protection of his interests. (2) No restrictions may be placed
on the exercise of this right other than those which are prescribed by law and which are necessary
in a democratic society in the interests of national security or public safety, public order (ordre public), the
protection of public health or morals or the protection of the rights and freedoms of others. This article shall
not prevent the imposition of lawful restrictions on members of the armed forces and of the police in their
exercise of this right.

A/HRC/17/40/Add.2 (SR on contemporary forms of racism, racial discrimination, xenophobia and related
forms of intolerance, 2011), Singapore, p. 76: In the light of General Recommendation No. 30 (2004) on non-
citizens of the Committee on the Elimination of Racial Discrimination, the Special Rapporteur recommends
that the constitutional provisions restricting certain human rights to Singaporean citizens—including the
right to non-discrimination on the ground of religion, race, descent or place of birth in any law or in the
appointment to any employment under a public authority, the rights in respect to education and the freedom
of speech, assembly and association—be revised to extend equal human rights protection to all
individuals residing in Singapore, including non-citizens.

A/HRC/15/46 (SR Cambodia, 2010), p. 67: The new laws should ban active party political members
from holding judicial positions and ban judges and prosecutors from acting as advisers to party
political leaders or ministers. The judges and prosecutors may be members of a political party prior to their
appointment, However, when they are appointed to judicial positions they should cease to be an
active member of any political party or play any role in party political activities.
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Chapter 5. Political Finance

Overview

Political parties’ activities and electoral campaigns cost money: ‘The
financing of political life is a necessity—and a problem.” This necessity,
and its implications, make it crucial that legal frameworks for elections
consider regulating the financing of general political party activities, as well
as campaign financing and party and candidate expenditures. Provisions
related to contributions to parties and candidates and their expenditures can
be established in either electoral legislation or stand-alone laws on political
parties and their finances.

The issue of political finance can be broken down into three distinct
categories: general political party activities, campaign finance and abuse
of state resources. Considering the still-limited UN framework in this
domain, the Guidelines combine all three elements in a single chapter along
with related aspects concerning monitoring and enforcement mechanisms.
While political party activities include general activities (beyond electoral
activities), campaign finance refers to ‘financial transactions to political
parties or candidates related to an electoral campaign, which could include
formal, financial or in-kind donations or expenditure’.? Campaign finance
regulations can help promote the transparency and integrity of electoral
processes and can thus contribute to the full enjoyment of citizens’ equal
right and opportunity to participate in public affairs. The abuse of state
resources for political gain is defined as: “The use of state and public sector
powers and resources by incumbent politicians or political parties to further
their own prospects of election, in violation of legal and/or other norms and
responsibilities governing the exercise of public ofhce.”
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Political parties and candidates can potentially rely on public funding and
private funding, both of which can be direct or indirect. Payment of direct
financial subsidies to candidates or parties from public funds has increased
around the world in an effort to level the playing field among electoral
contestants. Indirect public funding includes free broadcasting time; making
state payments and facilities available to political parties and candidates;
the use of government facilities and public personnel; state grants to party
foundations; and tax relief, tax credits or matching grants. Distribution of
direct public funding to political parties or candidates may be allocated
according to several criteria and can help promote stability for political
parties throughout the electoral cycle, or during particular electoral events.
Distribution can match actual expenditure, rendering the receipt of public
money conditional on the party or candidate also raising money from
private sources. Public funding can also be apportioned according to each
party’s votes received in the previous general election or past elections, or
proportional to the number of seats in the legislature.

The main forms of private funding are: donations to political parties or
candidates by individuals, funding by institutions such as large business
corporations and trade unions, and membership subscriptions and in-kind
contributions from supporters. Regulation of private campaign contributions
should be designed to ensure equal freedom to raise private funds. It may also
cap contributions and/or expenditures in order to level the campaign playing
field to a reasonable degree, taking into account geographic, demographic
and material costs. The enforceability of such provisions must be kept
in mind when framing or assessing options. Finally, measures to promote
awareness of political finance laws and regulations among stakeholders can
be very effective in enhancing transparency and supporting compliance with
the relevant laws.

The following Table of Jurisprudence reveals that UN instruments regulate
political finance almost exclusively through the UNCAC, whose nascent peer-
review mechanism is described in Part A, Section III.7. To date, UNCAC
lacks a competent treaty body to monitor compliance, issue authoritative
interpretation of the Convention and receive complaints. Nevertheless,
the Convention has been transposed in some regional and sub-regional
instruments, and might be enforceable through regional bodies.

At the regional level, the African Union Convention on Preventing and
Combating Corruption develops the notion of financial accountability of
elected officials, committing States Parties to require public officials to declare
their assets before and after their terms of office.*

Beyond the Prevention of Corruption in political finance—which is one
of the UNCAC’s main inroads into the electoral domain, together with
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Transparency and the Right to Information—the following Table of
Jurisprudence also addresses the Right and Opportunity to Participate in
Public Affairs, the Right and Opportunity to be Elected, Freedom from
Discrimination and Equality under the Law, States Must take Necessary
Steps to give Effect to Rights, the Right to an Effective Remedy, and the
Right to a Fair and Public Hearing,.

Table of Jurisprudence

5. Political Finance

5.1 Does the legal framework require the transparency of political party and
candidate contributions and expenditures?

Transparency and the Right to Information

UNCAC, Art. 7(3): Each State Party shall also consider taking appropriate legislative and administrative
measures, consistent with the objectives of this Convention and in accordance with the
fundamental principles of its domestic law, to enhance transparency in the funding of
candidatures for elected public office and, where applicable, the funding of political parties.

ICCPR, Art. 19(2): Everyone shall have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in
writing or in print, in the form of art, or through any other media of his choice.
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UNCAC, Art. 13(1): Each State Party shall take appropriate measures, within its means and in accordance
with fundamental principles of its domestic law, to promote the active participation of individuals
and groups outside the public sector, [...] in the prevention of and the fight against corruption and to raise
public awareness regarding the existence, causes and gravity of and the threat posed by corruption. This
participation should be strengthened by such measures as: (b) Ensuring that the public has effective
access to information.

UNCAC, Art. 5(1): Each State Party shall, in accordance with the fundamental principles of its legal system,
develop and implement or maintain effective, coordinated anti-corruption policies that promote
the participation of society and reflect the principles of the rule of law, proper management of
public affairs and public property, integrity, transparency and accountability.

UNCAC, Art. 1: The purposes of this Convention are: (a) To promote and strengthen measures to prevent
and combat corruption more efficiently and effectively; [.. ] (c) To promote integrity, accountability and
proper management of public affairs and public property.

UNCAC, Art. 8(5): Each State Party shall endeavour, where appropriate and in accordance with the
fundamental principles of its domestic law, to establish measures and systems requiring public officials
to make declarations to appropriate authorities regarding, inter alia, their outside activities,
employment, investments, assets and substantial gifts or benefits from which a conflict of
interest may result with respect to their functions as public officials.

5.2 Are there reasonable caps on financial contributions to, or spending by and
on behalf of, political parties and candidates?

Freedom From Discrimination and Equality Under the Law

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to the equal
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all
persons equal and effective protection against discrimination on any ground such as race, colour,
sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

UNCAC, Art. 1: The purposes of this Convention are: (a) To promote and strengthen measures to prevent
and combat corruption more efficiently and effectively; [...] (c) To promote integrity, accountability and
proper management of public affairs and public property.
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UNCAC, Art. 5(1): Each State Party shall, in accordance with the fundamental principles of its legal system,
develop and implement or maintain effective, coordinated anti-corruption policies that promote
the participation of society and reflect the principles of the rule of law, proper management of
public affairs and public property, integrity, transparency and accountability.

CCPR, GC 25, p. 19: Reasonable limitations on campaign expenditure may be justified where this is
necessary to ensure that the free choice of voters is not undermined or the democratic process distorted by
the disproportionate expenditure on behalf of any candidate or party.

CCPR/C/RWA/CO/3, Rwanda (2009), p. 21: It [the State Party] should treat all political parties on
an equal footing and offer them equal opportunities to pursue their legitimate activities, in
accordance with the provisions of articles 25 and 26 of the Covenant.

A/HRC/21/63 (SR Cambodia, 2012), p. 62: The country needs political stability to accelerate the process of
economic development, but that stability should be founded on fairness, equity, transparency, legitimacy
and a level playing field to enable all political actors to make an equitable contribution to the country’s
governance.

5.3 If public funding to political parties is provided, is it distributed equitably?

Right and Opportunity to be Elected; Freedom from Discrimination and Equality under the Law

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions mentioned
in article 2 and without unreasonable restrictions: (b) To vote and to be elected at genuine periodic elections
which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the free
expression of the will of the electors; (c) To have access, on general terms of equality, to public service
in his country.

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to the equal
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons
equal and effective protection against discrimination on any ground such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status.

CCPR/C/RWA/CO/3, Rwanda (2009), p. 21: It [the State party] should treat all political parties on
an equal footing and offer them equal opportunities to pursue their legitimate activities, in
accordance with the provisions of articles 25 and 26 of the Covenant.

A/HRC/20/27/Add.2 (SR on the rights to freedom of peaceful assembly and of association, 2012), Georgia,
p. 90: (d) increase efforts to ensure that all political parties, including opposition parties, have
genuine, equitable and adequate access to state resources for election campaigning. It is
especially crucial that the line between the ruling party and the state be clearly defined in order to
create a level playing field.

Commission on Human Rights, Res. 2003/35(2003), p. 11: Recognizes that inequitable pelitical, economic,
cultural and social conditions can breed and foster racism, racial discrimination, xenophobia and related
intolerance, which in turn exacerbate inequity.

5.4 Is the abuse of state resources regulated?

Prevention of Corruption; Right and Opportunity to be Elected

UNCAC, Art. 1: The purposes of this Convention are: (a) To promote and strengthen measures to
prevent and combat corruption more efficiently and effectively; [...] (c) To promote integrity,
accountability and proper management of public affairs and public property.

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (b) To vote and te be elected at genuine
periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors.

UNCAC, Art. 17: Each State Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences, when committed intentionally, the embezzlement,
misappropriation or other diversion by a public official for his or her benefit or for the benefit of
another person or entity, of any property, public or private funds or securities or any other thing
of value entrusted to the public official by virtue of his or her position.
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CCPR/C/RWA/C0/3, Rwanda (2009), p. 21: The Committee finds cause for concern in the reported obstacles
to the registration and freedom of action of human rights NGOs and opposition political parties (arts. 19, 22,
25 and 26 of the Covenant). [...] It should treat all political parties on an equal footing and offer them
equal opportunities to pursue their legitimate activities, in accordance with the provisions of articles
25 and 26 of the Covenant.

A/HRC/21/63 (SR Cambodia, 2012), p. 62: The country needs political stability to accelerate the process
of economic development, but that stability should be founded on fairness, equity, transparency,
legitimacy and a level playing field to enable all political actors to make an equitable contribution
to the country’s governance. p. 71: Another issue is the use of state resources, including the time of
government employees, motor vehicles and materials, by political parties during their campaigning. The
government must ensure that all civil servants, police and military personnel do not participate
in political activities or use government resources while working in their official capacities, and
that neutrality is paramount.

A/HRC/20/27/Add.2 (SR on the rights to freedom of peaceful assembly and of association, 2012), Georgia,
p. 90: (d) increase efforts to ensure that all political parties, including opposition parties, have genuine,
equitable and adequate access to state resources for election campaigning. It is especially crucial that
the line between the ruling party and the state be clearly defined in order to create a level playing field.

5.5 Does the legal framework define and sanction the concealment of illicit
campaign funds?

Prevention of Corruption

UNCAC, Art 1: The purposes of this Convention are: (a) To promote and strengthen measures to
prevent and combat corruption more efficiently and effectively; [...] (c) To promote integrity,
accountability and proper management of public affairs and public property.

UNCAC, Art. 24: Without prejudice to the provisions of article 23 of this Convention, each State Party
shall consider adopting such legislative and other measures as may he necessary to establish as
a criminal offence, when committed intentionally after the commission of any of the offences established
in accordance with this Convention without having participated in such offences, the concealment or
continued retention of property when the person involved knows that such property is the result
of any of the offences established in accordance with this Convention.

UNCAC, Art. 23(1): Each State Party shall adopt, in accordance with fundamental principles of its
domestic law, such legislative and other measures as may be necessary to establish as criminal
offences, when committed intentionally: (a) (i) The conversion or transfer of property, knowing
that such property is the proceeds of crime, for the purpose of concealing or disguising the illicit
origin of the property or of helping any person who is involved in the commission of the predicate
offence to evade the legal consequences of his or her action.

UNCAC, Art. 10: Taking into account the need to combat corruption, each State Party shall, in accordance
with the fundamental principles of its domestic law, take such measures as may be necessary
to enhance transparency in its public administration, including with regard to its organization,
functioning and decision-making processes, where appropriate. Such measures may include, inter alia: (a)
Adopting procedures or regulations allowing members of the general public to obtain, where
appropriate, information on the organization, functioning and decision-making pr of its
public administration and, with due regard for the protection of privacy and personal data, on decisions
and legal acts that concern members of the public.

UNCAC, Art. 13(1): Each State Party shall take appropriate measures, within its means and in accordance
with fundamental principles of its domestic law, to promote the active participation of individuals
and groups outside the public sector [...] in the prevention of and the fight against corruption and to raise
public awareness regarding the existence, causes and gravity of and the threat posed by corruption. This
participation should be strengthened by such measures as: (b) Ensuring that the public has effective
access to information.

UNCAC, Art. 5(1): Each State Party shall, in accordance with the fundamental principles of its legal system,
develop and implement or maintain effective, coordinated anti-corruption policies that promote the
participation of society and reflect the principles of the rule of law, proper management of public affairs and
public property, integrity, transparency and accountability.
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5.6 Are donations by non-national persons or entities regulated?

Prevention of Corruption

UNCAC, Art. 1: The purposes of this Convention are: (a) To promote and strengthen measures to
prevent and combat corruption more efficiently and effectively; [...] (c) To promote integrity,
accountability and proper management of public affairs and public property.

UNCAC, Art. 16: (1) Each State Party shall adopt such legislative and other measures as may be necessary to
establish as a criminal offence, when committed intentionally, the promise, offering or giving to a foreign
public official [.. ], directly or indirectly, of an undue advantage, for the official himself or herself or another
person or entity, in order that the official act or refrain from acting in the exercise of his or her official duties,
in order to obtain or retain business or other undue advantage in relation to the conduct of international
business. (2) Each State Party shall consider adopting such legislative and other measures as may be
necessary to establish as a criminal offence, when committed intentionally, the solicitation or acceptance
by a foreign public official or an official of a public international organization, directly or indirectly, of an
undue advantage, for the official himself or herself or another person or entity, in order that the official act
or refrain from acting in the exercise of his or her official duties.

UNCAC, Art. 21: Each State Party shall consider adopting such legislative and other measures as may
be necessary to establish as criminal offences, when committed intentionally in the course of economic,
financial or commercial activities: (a) The promise, offering or giving, directly or indirectly, of an undue
advantage to any person who directs or works, in any capacity, for a private sector entity, for the person
himself or herself or for another person, in order that he or she, in breach of his or her duties, act or refrain
from acting; (b) The solicitation or acceptance, directly or indirectly, of an undue advantage by any person
who directs or works, in any capacity, for a private sector entity, for the person himself or herself or for
another person, in order that he or she, in breach of his or her duties, act or refrain from acting.

UNGA Res. 46/130, p. 6: [The General Assembly] strongly appeals to all States to refrain from financing
or providing, directly or indirectly, any other form of overt or covert support for political parties
or groups and from taking actions to undermine the electoral processes in any country.

5.7 Are campaign finance regulations monitored and enforced?

Prevention of Corruption

UNCAC, Art. 1: The purposes of this Convention are: (a) To promote and strengthen measures to
prevent and combat corruption more efficiently and effectively; [...] (c) To promote integrity,
accountability and proper management of public affairs and public property.

UNCAC, Art. 5: (1) Each State Party shall, in accordance with the fundamental principles of its legal system,
ensure the existence of a body or bodies, as appropriate, that prevent corruption by such means as:
(a) Implementing the policies referred to in article 5 of this Convention and, where appropriate, overseeing
and coordinating the implementation of those policies; (b) Increasing and disseminating knowledge about the
prevention of corruption. (2) Each State Party shall grant the body or bodies referred to in paragraph 1
of this article the ary ind d , in accordance with the fundamental principles of its
legal system, to enable the body or bodles to carry out its or their functions effectively and free
from any undue influence. The necessary material resources and specialized staff, as well as the training
that such staff may require to carry out their functions, should be provided.

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

A/HRC/20/27/Add.2 (SR on the rights to freedom of peaceful assembly and of association, 2012), Georgia,
p. 90: (b) Seriously consider reviewing the prerogatives of the chamber of control, in particular
of the new unit responsible for monitoring financing related to political parties, in particular, with
regard to the need to substantiate its decisions and the obligation to obtain a judicial instruction before
taking any action in the event of reasonable doubt when an illicit activity is suspected, and to ensure that it
is transparent, independent and accountable, and seen to be so in law and fact.
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5.8 Do political parties and candidates have the right of timely appeal against
political finance sanctions?

Right to an Effective Remedy; Right to a Fair and Public Hearing

ICCPR, Art. 2(3): Each State Party to the present Covenant undertakes: (b) To ensure that any person claiming
such a remedy shall have his right thereto determined by competent judicial, administrative or
legislative authorities, or by any other competent authority provided for by the legal system of the State,
and to develop the possibilities of judicial remedy; (c) To ensure that the competent authorities
shall enforce such remedies when granted.

ICCPR, Art. 14: (1) In the determination of any criminal charge against him, everyone shall be entitled to a
fair and public hearing by a competent, independent and impartial tribunal established by law
[...](2) Everyone charged with a criminal offence shall have the right to be presumed innocent until proved
guilty according to law.

CCPR. GC 31, p. 15: Article 2, paragraph 3, requires that in addition to effective protection of Covenant
rights States Parties must ensure that individuals also have accessible and effective remedies to
vindicate those rights.

CCPR, GC 32, p. 27: An important aspect of the fairness of a hearing is its expeditiousness. While the issue
of undue delays in criminal proceedings is explicitly addressed in paragraph 3 (c) of article 14, delays in civil
proceedings that cannot be justified by the complexity of the case or the behaviour of the parties detract
from the principle of a fair hearing enshrined in paragraph 1 of this provision. Where such delays are caused
by a lack of resources and chronic under-funding, to the extent possible supplementary budgetary resources
should be allocated for the administration of justice.

5.9 Are both candidates and political parties liable for campaign finance
offences?

Prevention of Corruption

UNCAC, Art. 1: The purposes of this Convention are: (a) To promote and strengthen measures to
prevent and combat corruption more efficiently and effectively; [...] (c) To promote integrity,
accountability and proper management of public affairs and public property.

UNCAC, Art. 26: (1) Each State Party shall adopt such measures as may be necessary, consistent with
its legal principles, to establish the liability of legal persons for participation in the offences
established in accordance with this Convention. (2) Subject to the legal principles of the State Party,
the liability of legal persons may be criminal, civil or administrative. (3) Such liability shall be without
prejudice to the criminal liability of the natural persons who have committed the offences. (4) Each State
Party shall, in particular, ensure that legal persons held liable in accordance with this article are
subject to effective, proportionate and dissuasive criminal or non-criminal sanctions, including
monetary sanctions.

UNCAC, Art. 30(7): Where warranted by the gravity of the offence, each State Party, to the extent
consistent with the fundamental principles of its legal system, shall consider establishing procedures
for the disqualification, by court order or any other appropriate means, for a period of time determined by
its domestic law, of persons convicted of offences established in accordance with this Convention
from: (a) Holding public office.

UNCAC, Art. 28: Knowledge, intent or purpose required as an element of an offence established in
accordance with this Convention may be inferred from objective factual circumstances.

5.10 Do candidates have to declare their assets hefore and after their term of office?

Prevention of Corruption; Transparency and the Right to Information

UNCAC, Art. 1: The purposes of this Convention are: (a) To promote and strengthen measures to
prevent and combat corruption more efficiently and effectively; [...] (c) To promote integrity,
accountability and proper management of public affairs and public property.

UNCAC, Art. 7(3): Each State Party shall also consider taking appropriate legislative and administrative
measures, consistent with the objectives of this Convention and in accordance with the
fundamental principles of its domestic law, to enhance transparency in the funding of
candidatures for elected public office and, where applicable, the funding of political parties.

ICCPR, Art. 19(2): Everyone shall have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in
writing or in print, in the form of art, or through any other media of his choice.
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UNCAC, Art. 8(5): Each State Party shall endeavour, where appropriate and in accordance with the
fundamental principles of its domestic law, to establish measures and systems requiring public
officials to make declarations to appropriate authorities regarding, inter alia, their outside
activities, employment, investments, assets and substantial gifts or benefits from which a
conflict of interest may result with respect to their functions as public officials.

UNCAC, Art. 20: Subject to its constitution and the fundamental principles of its legal system, each
State Party shall consider adopting such legislative and other measures as may be necessary
to establish as a criminal offence, when committed intentionally, illicit enrichment, that is, a
significant increase in the assets of a public official that he or she cannot reasonably explain in relation to
his or her lawful income.

Resources

ACE Project, ‘Political Finance’, available at <http://aceproject.org/ace-en/topics/ei/
eif/eif08/eif08c>, accessed 28 March 2014

Council of Presidents and Prime Ministers of the Americas, Financing Democracy:
Political Parties, Campaigns, and Elections (Organization of American States,
Inter-American Forum on Political Parties, 2003), available at <http://www.ndi.
org/files/1565_lac_financingdemoc.pdf>, accessed 10 February 2014

Gutiérrez, P. and, Zovatto, D., Funding of Political Parties and Election Campaigns
in the Americas (OAS and International IDEA, 2005)

Gutiérrez, P. and Zovatto, D., Financiamiento de los Partidos Politicos en América
Latina (OAS, International IDEA, Universidad Nacional Auténoma de México,
2011), available at <http://www.oas.org/es/sap/docs/deco/Financiamiento_
partidos_s.pdf>, accessed 10 February 2014

International Foundation for Electoral Systems (IFES), Challenging the Norms and
Standards of Election Administration (Washington, D.C.: IFES, 2007)

International IDEA, Funding of Political Parties and Election Campaigns
(Stockholm: International IDEA, 2003)

International IDEA, Illicit Political Finance and State Capture (Stockholm:
International IDEA, 2009)

International IDEA, Illicit Networks and Politics in the Baltic States (Stockholm:
International IDEA, 2013)

International IDEA, Political Finance Database, available at <http://www.idea.int/
political-finance/>, accessed 10 February 2014

Magolowondo, A., Falguera, E. and Matsimbe, Z., Regulating Political Party
Financing: Some Insight from the Praxis (Stockholm and Washington, D.C.:
International IDEA and NDI, 2013)

Ohman, M., Abuse of State Resources (Washington, D.C.: IFES, 2011)

Ohman, M., Training In Detection and Enforcement (TIDE) Political Finance
Oversight Handbook (Washington, D.C.: IFES, 2013a)
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Ohman, M., Financing Politics: The Middle East and North Africa (Washington,
D.C.: IFES, 2013b)

Organization of American States (OAS), Observing Political-Electoral Financial
Systems: A Manual for OAS Electoral Observation Missions (OAS, 2012)

Transparency International (T1) and The Carter Center, 7he CRINIS Project:
Money in Politics, Everyone’s Concern (T1 and The Carter Center, 2007),
available at <http://archive.transparency.org/regional_pages/americas/crinis%20>,
accessed 10 February 2014

Notes

1" Ohman 2013a.
2 International IDEA, Glossary, Political Finance database.
3 Ibid.

African Union Convention on Preventing and Combating Corruption, Art. 7.
In addition, Art. 10 calls for the transparency and regulation of political party
funding.
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Chapter 6. Electoral
Management

Overview

The complexity of and specialized skills necessary for electoral management
require that an institution (or institutions) be responsible for electoral
activities. The term EMB refers to the institution(s) responsible for electoral
management, regardless of the wider institutional framework that is in place.!
An EMB is an organization or body that has the sole purpose of, and is
legally responsible for, managing some or all of the elements that are essential
for the conduct of elections and direct democracy instruments—such as
referendums, citizen initiatives and recall votes—if they are part of the legal
framework. Essential elements include: (a) determining who is eligible to
vote; (b) receiving and validating the nominations of electoral participants
(for elections, political parties and/or candidates); (c) conducting polling;
(d) counting the votes; and (e) tabulating the votes®. If these essential elements
are tasked to multiple bodies, then each body can be considered an EMB.

The concept of electoral management as a specialized branch of electoral
administration activities has emerged relatively recently as the ‘process of
execution of the activities, tasks and functions of electoral administration’;
electoral administration is defined as the ‘measures necessary for conducting
or implementing any aspect of an electoral process’> Without prejudging the
different models and modalities of electoral management and EMBs around
the world, the following Table of Jurisprudence covers key issues to analyse
and the jurisprudence applicable to the practical implementation of electoral
processes.

Different countries’ electoral management models may result from holistic

design processes. Equally, they may be more or less appropriate grafts on to
existing systems of state administration. While there are many variations,
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there are three broad types or models of electoral management: Independent,
Governmental and Mixed Models.* EMBs can also be broken down into
permanent bodies, which remain active beyond election events, or temporary
bodies that only exist for a specific electoral process. In transitional contexts,
transitional EMBs may also be created ad hoc.

The UN framework does not define an electoral management model, but
CCPR jurisprudence explains that an independent electoral authority
should be established to ‘supervise’ the electoral process and ensure that it is
conducted fairly, impartially and in accordance with established laws that are
compatible with the Covenant.” UN jurisprudence has so far refrained from
defining clear criteria for institutional and individual independence, as it
has done extensively for institutions and members of the judiciary. However,
regional treaty law and jurisprudence is evolving towards a preference for
the independent model. The ACDEG and the ECOWAS Supplementary
Protocol both offer more assertive provisions in favour of independent and
impartial or neutral EMBs that not only supervise, but also organize elections.
The ACDEG also requires independent bodies to be sufficiently funded and
to operate professionally, effectively and efficiently. It is worth noting that
the ECOWAS Supplementary Protocol further calls for EMBs to have the

‘confidence of all political actors’.®

On the much-debated topic of EMB independence, International IDEA
highlights—through its Electoral Management Design Handbook and electoral
reform activities around the world—the notion of ‘behavioural or fearless
independence’, as opposed to ‘structural independence’. This ‘behavioural or
fearless independence’ refers to the practical ability for EMBs to implement
their mandate independently from other state’s institutions, regardless of the
management model. ‘Behavioural or fearless independence’ is the essential
criteria to be upheld and advocated in any electoral reform effort with
legislators, political parties and civil society activists.

Beyond this crucial element, legal frameworks best ensure that an objective,
unbiased, independent and effective administrative structure is in place.
This involves careful attention to provisions on the appointment, security of
tenure, definition of conflicts of interest, swearing in, remuneration, duties,
powers, qualifications and reporting structure of electoral staff. Staff must
be insulated from bias and political pressure at all levels, and a single line of
ultimate authority must be established. These concerns are relevant regardless
of the type of EMB model. Thus, some states will adopt a hierarchy headed
by a Chief Electoral Commissioner, while others will opt for an Electoral
Commission with fair partisan representation, recognized neutrality or a
combination of both.
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States are required to ensure that all electoral activities throughout the
electoral cycle, including the decision-making process, legal process and the
organization of electoral events, are conducted in a fully transparent manner.
Each time elections are scheduled, the dates should be set out on an electoral
calendar. Allowing adequate time for effective campaigning and public
information efforts—for voters to inform themselves and for administrative,
legal, training and logistic arrangements to be made—is also required. The
electoral calendar should be publicized as part of civic information services,
in the interests of transparency and securing public understanding and
confidence in the process.” In this spirit, the UNSC now consistently calls
for transparent elections, an obligation enshrined in the UNCAC. Both the
ACDEG and the ECOWAS Supplementary Protocol explicitly call upon

States Parties to ensure that elections are transparent.®

The following Table of Jurisprudence relies on UNCAC provisions and, to a
certain extent, UNSC resolutions—a novel approach that strives to underline
the level of importance acquired by EMBs in states’ institutional structures
and their potential role as models of governance for other state institutions in
transitional societies. Beyond Transparency and the Right to Information, the
referenced obligations that are considered most relevant in analysing EMB-
related legal provisions are: Rule of Law, States Must take Necessary Steps to
Give Effects to Rights, the Right and Opportunity to Participate in Public
Affairs, the Prevention of Corruption and the Right to an Effective Remedy.

Table of Jurisprudence

6. Electoral Management

6.1 Does the legal framework allow the EMB to act independently?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public affairs,
directly or through freely chosen representatives: (b) To vote and to be elected at genuine periodic elections
which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the free
expression of the will of the electors.

UNCAC, Art. 1: The purposes of this Convention are: (c) To promote integrity, accountability and proper
management of public affairs and public property.

UNCAC, Art. 19: Each State Party shall consider adopting such legislative and other measures as may be
necessary to establish as a criminal offence, when committed intentionally, the abuse of functions or
position, that is, the performance of or failure to perform an act, in violation of laws, by a public official in
the discharge of his or her functions, for the purpose of obtaining an undue advantage for himself or herself
or for another person or entity.
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UNCAC, Art. 8:(2) In particular, each State Party shall endeavour to apply, within its own institutional and
legal systems, codes or standards of conduct for the correct, honourable and proper performance
of public functions. (4) Each State Party shall also consider, in accordance with the fundamental
principles of its domestic law, establishing measures and systems to facilitate the reporting by
public officials of acts of corruption to appropriate authorities, when such acts come to their notice
in the performance of their functions. (6) Each State Party shall consider taking, in accordance with the
fundamental principles of its domestic law, disciplinary or other measures against public officials who violate
the codes or standards established in accordance with this article.

UNSC Res. 1883 (2009): (The Security Council) Emphasizing UNAMI's efforts to assist the Independent High
Electoral Commission and the Iraqi Government in the development of processes for holding successful Iragi
provincial elections in January 2009 and Kurdistan Regional Government elections in July 2009, and towards
Iragi national parliamentary elections in January 2010, and stressing the importance of the transparency,
impartiality and independ of the Independent High Electoral Commission.

CCPR, GC 25, p. 20: An independent electoral authority should be established to supervise the
electoral process and to ensure that it is conducted fairly, impartially and in accordance with
established laws which are compatible with the Covenant.

A/HRC/21/63 (SR Cambodia, 2012), p. 65: The National Election Committee should have independent and
autonomous status in the constitutional and legal structure of Cambodia, with its own independent
budget allocated by the parliament.

A/HRC/19/67 (SR Myanmar, 2012), p. 94: The Special Rapporteur also recommends that: (b) the Union
Election Commission exercise its powers in an independent and impartial manner to ensure that
ballots are held in a more inclusive, participatory and transparent and, thus, credible manner [...].

A/HRC/18/10 (UPR, 2011), Sierra Leone, Recommendation No. 81.46: Take necessary measures to ensure
the independence and credibility of the bodies that will have primary jurisdiction over validating
polling results in the 2012 Presidential and Parliamentary elections, as well as to ensure the appropriate
level of security at the polls sufficient for all voters to freely exercise their franchise.

6.2 Does the EMB have regulatory powers?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CCPR, GC 25, p. 20: An independent electoral authority should be established to supervise the electoral
process and to ensure that it is conducted fairly, impartially and in accordance with established laws
which are compatible with the Covenant.

A/HRC/21/63 (SR Cambodia, 2012), p. 65: The National Election Committee should have independent
and autonomous status in the constitutional and legal structure of Cambodia [...].

CCPR/C/79/Add. 79, Slovakia (1997), p. 3: The Committee also notes with concern that the lack of clarity
in the delimitation of the respective competences of the executive, legislative and judicial
authorities may endanger the implementation of the rule of law and a consistent human rights
policy.

CCPR/C/79/Add. 84, Iraq (1997), p 7: The Committee is deeply concerned that all government power in Iraq is
concentrated in the hands of an executive which is not subject to scrutiny or accountability, either politically
or otherwise. It operates without any safeguards or checks and balances designed to ensure the
proper protection of human rights and fundamental freedoms in accordance with the Covenant.
This appears to be the most significant factor underlying many violations of Covenant rights in Irag, both in
law and in practice.

A/HRC/RES/19/36,2012, p. 1: Stresses that democracy includes respect for all human rights and fundamental
freedoms, inter alia [...] the separation of powers.
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6.3 Are there measures to ensure equal and merit-based access to EMB
positions?

Freedom from Discrimination and Equality under the Law

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives. (c) To have access, on general terms of
equality, to public service in his country.

UNCAC, Art.7(1): Each State Party shall, where appropriate and in accordance with the fundamental principles
of its legal system, endeavour to adopt, maintain and strengthen systems for the recruitment, hiring,
retention, promotion and retirement of civil servants and, where appropriate, other non-elected
public officials: (a) That are based on principles of efficiency, transparency and objective criteria
such as merit, equity and aptitude.

CCPR, GC 25, p. 23: Subparagraph (c) of article 25 deals with the right and the opportunity of citizens to have
access on general terms of equality to public service positions. To ensure access on general terms of
equality, the criteria and processes for appointment, promotion, suspension and dismissal must
be objective and reasonable. Affirmative measures may be taken in appropriate cases to ensure
thatthere is equal access to public service for all citizens. [.. ] It is of particular importance to ensure
that persons do not suffer discrimination in the exercise of their rights under article 25, subparagraph (c), on
any of the grounds set out in article 2, paragraph 1.

A/HRC/21/63 (SR Cambodia, 2012), p. 65: The president and members of the committee should be drawn
from a pool of retired senior judges, senior and distinguished members of the Cambodian bar and senior
professors of law, politics and public administration. p. 79: The National Electoral Committee should appoint
professional election administrators to replace village chiefs during voter registration and on election
day and bring all commune election officers and processes under its own stricter supervision mechanism.

6.4 Are there provisions prohibiting conflicts of interest and ensuring security
of tenure for EMB positions?

Prevention of Corruption

UNCAC, Art. 1: The purposes of this Convention are: (a) To promote and strengthen measures to prevent
and combat corruption more efficiently and effectively; [.. .| (c) To promote integrity, accountability
and proper management of public affairs and public property.

UNCAC, Art. 8(5): Each State Party shall endeavour, where appropriate and in accordance with the
fundamental principles of its domestic law, to establish measures and systems requiring public
officials to make declarations to appropriate authorities regarding, inter alia, their outside
activities, employment, investments, assets and substantial gifts or benefits from which a
conflict of interest may result with respect to their functions as public officials.

UNSC Res. 1911 (2010), p. 11: Recalls that it is fully prepared to impose targeted measures pursuant to
paragraph 20 of resolution 1893 (2009), including among other things against persons who are determined to
be a threat to the peace and national reconciliation process in Cote d'Ivoire, and recalls further that, pursuant
to paragraph 6 of the above-mentioned resolution, any threat to the electoral process in Cote d'lvoire, in
particular any attack on or obstruction of the action of the Independent Electoral Commission in
charge of the organization of the elections or the actions of the operators mentioned in paragraphs 1.3.3
and 2.1.1 of the Ouagadougou Political Agreement, shall constitute a threat to the peace and national
reconciliation process for the purposes of paragraphs 9 and 11 of resolution 1572 (2004).
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CCPR, GC 25, p. 23: To ensure access on general terms of equality, the criteria and processes for
appointment, promotion, suspension and dismissal must be objective and reasonable. Affirmative
measures may be taken in appropriate cases to ensure that there is equal access to public service for all
citizens. Basing access to public service on equal opportunity and general principles of merit, and
providing secured tenure, ensures that persons holding public service positions are free from
political interference or pressures. It is of particular importance to ensure that persons do not suffer
discrimination in the exercise of their rights under article 25, subparagraph (c), on any of the grounds set out
in article 2, paragraph 1.

CCPR/C0O/76/TGO, Togo (2002), p. 20: The Committee takes note of the State party’s decision to dissolve,
in June 2002, on the basis of article 40 of the Electoral Code, the Independent National Electoral Commission
(CENI) that was the outcome of the Lomé Framework Agreement and was composed of representatives of
various political parties. The Committee also takes note of the delegation’s explanations in that regard, as
well as of other reports that the State party has not made all the necessary efforts to ensure the smooth
operation of CENI. In such conditions, the legislative elections of 27 October 2002, in which part
of the opposition again refused to participate, might not have been sufficiently in keeping with the
requirements of transparency and h ty under article 25 of the Covenant.

A/HRC/21/63 (SR Cambodia, 2012), p. 65: The president and members of the committee should be drawn
from a pool of retired senior judges, senior and distinguished members of the Cambodian bar and senior
professors of law, politics and public administration. p. 68: The president and members of the National
Election Committee and the Provincial Election Committees should be appointed for a fixed term and
have security of tenure. They should be barred from holding positions in political parties during
and up to two years after the expiry of their terms of office.

6.5 Is the EMB required to operate transparently?

Transparency and the Right to Information

ICCPR, Art. 19(2): Everyone shall have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in
writing or in print, in the form of art, or through any other media of his choice.

UNCAC, Art. 10: Taking into account the need to combat corruption, each State Party shall, in accordance
with the fundamental principles of its domestic law, take such measures as may be necessary
to enhance transparency in its public administration, including with regard to its organization,
functioning and decision-making processes, where appropriate. Such measures may include, inter alia: (a)
Adopting procedures or regulations allowing members of the general public to obtain, where
appropriate, information on the organization, functioning and decision-making processes of its
public administration and, with due regard for the protection of privacy and personal data, on decisions
and legal acts that concern members of the public.

UNCAC, Art.5(1): Each State Party shall, in accordance with the fundamental principles of its legal system,
develop and implement or maintain effective, coordinated anti-corruption policies that promote the
participation of society and reflect the principles of the rule of law, proper management of public
affairs and public property, integrity, transparency and accountability.

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives.

CCPR, GC 34, p. 18: Article 19 (ICCPR), paragraph 2 embraces a right of access to information held by
public bodies. Such information includes records held by a public body, regardless of the form
in which the information is stored, its source and the date of production. Public bodies are as indicated
in paragraph 7 of this General Comment. The designation of such bodies may also include other entities
when such entities are carrying out public functions. As has already been noted, taken together with article
25 of the Covenant, the right of access to information includes a right whereby the media has access to
information on public affairs and the right of the general public to receive media output [...]. p. 19: To give
effect to the right of access to information, States parties should proactively put in the public
domain Government information of public interest. States parties should make every effort to
ensure easy, prompt, effective and practical access to such information ...].
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UNSC Res. 1883 (2009): [The Security Council] Emphasizing UNAMI's efforts to assist the Independent High
Electoral Commission and the Iragi Government in the development of processes for holding successful Iraqi
provincial elections in January 2009 and Kurdistan Regional Government elections in July 2009, and towards
Iragi national parliamentary elections in January 2010, and stressing the importance of the transparency,
impartiality and independence of the Independent High Electoral Commission.

CCPR/C/CPV/CO/1, Cape Verde (2012), p. 17: The Committee notes the lack of information on the measures
taken by the State party to implement the recommendation of the National Electoral Commission to amend
the provisions of its Electoral Code in order to ensure greater security and transparency in the conduct
of elections. [...] The State party should provide information on the concrete measures taken to implement
the recommendations of the National Electoral Commission to amend the Electoral Code in order to ensure
greater electoral security and transparency, and to review the voter identification and registration processes.

6.6 Does the legal framework prescribe procurement procedures for the EMB?

Prevention of Corruption

UNCAC, Art. 1: The purposes of this Convention are: (a) To promote and strengthen measures to prevent
and combat corruption more efficiently and effectively; [...] (c) To promote integrity, accountability and
proper management of public affairs and public property.

UNCAC, Art. 9(1): Each State Party shall, in accordance with the fundamental principles of its legal
system, take the necessary steps to establish appropriate systems of procurement, based on
transparency, competition and objective criteria in decision-making, that are effective, inter
alia, in preventing corruption. Such systems, which may take into account appropriate threshold values in
their application, shall address, inter alia: (a) The public distribution of information relating to procurement
procedures and contracts, including information on invitations to tender and relevant or pertinent information
on the award of contracts, allowing potential tenderers sufficient time to prepare and submit their tenders;
(b) The establishment, in advance, of conditions for participation, including selection and award criteria
and tendering rules, and their publication; (c) The use of objective and predetermined criteria for public
procurement decisions, in order to facilitate the subsequent verification of the correct application of the rules
or procedures; (d) An effective system of domestic review, including an effective system of appeal, to ensure
legal recourse and remedies in the event that the rules or procedures established pursuant to this paragraph
are not followed; (e) Where appropriate, measures to regulate matters regarding personnel responsible for
procurement, such as declaration of interest in particular public procurements, screening procedures and
training requirements.

UNCAC, Art. 10: Taking into account the need to combat corruption, each State Party shall, in accordance
with the fundamental principles of its domestic law, take such measures as may be necessary
to enhance transparency in its public administration, including with regard to its organization,
functioning and decision-making processes, where appropriate. Such measures may include, inter alia:
(a) Adopting procedures or regulations allowing members of the general public to obtain, where
appropriate, information on the organization, functioning and decision-making processes of its
public administration and, with due regard for the protection of privacy and personal data, on decisions
and legal acts that concern members of the public.

ICCPR, Art. 19(2): Everyone shall have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in
writing or in print, in the form of art, or through any other media of his choice.

6.7 Is the EMB financially accountable?

Transparency and the Right to Information; Prevention of Corruption

ICCPR, Art. 19(2): Everyone shall have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in
writing or in print, in the form of art, or through any other media of his choice.

UNCAC, Art. 1: The purposes of this Convention are: (a) To promote and strengthen measures to prevent
and combat corruption more efficiently and effectively; [...] (c) To promote integrity, accountability and
proper management of public affairs and public property.
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UNCAC, Art. 9:(2) Each State Party shall, in accordance with the fundamental principles of its legal system,
take appropriate measures to promote transparency and accountability in the management
of public finances. Such measures shall encompass, inter alia: (b) Timely reporting on revenue and
expenditure; (c) A system of accounting and auditing standards and related oversight; (d) Effective and
efficient systems of risk management and internal control; and (e) Where appropriate, corrective action in the
case of failure to comply with the requirements established in this paragraph. (3): Each State Party shall take
such civil and administrative measures as may be necessary in accordance with the fundamental principles
of its domestic law, to preserve the integrity of accounting books, records, financial statements or other
documents related to public expenditure and revenue and to prevent the falsification of such documents.

UNCAC, Art. 10: Taking into account the need to combat corruption, each State Party shall, in accordance
with the fundamental principles of its domestic law, take such measures as may be necessary
to enhance transparency in its public administration, including with regard to its organization,
functioning and decision-making processes, where appropriate. Such measures may include, inter alia:
(a) Adopting procedures or regulations allowing members of the general public to obtain, where
appropriate, information on the organization, functioning and decision-making processes of its
public administration and, with due regard for the protection of privacy and personal data, on decisions
and legal acts that concern members of the public.

UNCAC, Art. 5(1): Each State Party shall, in accordance with the fundamental principles of its legal
system, develop and implement or maintain effective, coordinated anti-corruption policies that
promote the participation of society and reflect the principles of the rule of law, proper management
of public affairs and public property, integrity, transparency and accountability.

6.8 Are there provisions to ensure the timely review of EMB decisions?

Right to an Effective Remedy

ICCPR, Art. 2(3): Each State Party to the present Covenant undertakes: (a) To ensure that any person whose
rights or freedoms as herein recognized are violated shall have an effective remedy, notwithstanding that
the violation has been committed by persons acting in an official capacity; (b) To ensure that any person
claiming such a remedy shall have his right thereto determined by competent judicial, administrative or
legislative authorities, or by any other competent authority provided for by the legal system of the
State, and to develop the possibilities of judicial remedy; (c) To ensure that the competent authorities shall
enforce such remedies when granted.

CCPR, GC 25, p. 20: There should be independent scrutiny of the voting and counting process and access
to judicial review or other equivalent process so that electors have confidence in the security of
the ballot and the counting of the votes.

CCPR, GC 32, p. 27: An important aspect of the fairness of a hearing is its expeditiousness. While the issue
of undue delays in criminal proceedings is explicitly addressed in paragraph 3(c) of article 14, delays in civil
proceedings that cannot be justified by the complexity of the case or the behaviour of the parties detract
from the principle of a fair hearing enshrined in paragraph 1 of this provision. Where such delays are caused
by a lack of resources and chronic under-funding, to the extent possible supplementary budgetary resources
should be allocated for the administration of justice.

CCPR/C/NIC/CO/3, Nicaragua (2008), p. 20: The State party should meet the targets laid down in the Inter-
American Court’s ruling and, in particular, take steps to bring about the necessary reforms in the Elections
Act as recommended by the Court and introduce a simple legal remedy against decisions by the
Supreme Electoral Board.

Leonid Sinitsin v. Belarus, Comm. No. 1047/2002, UN Doc. CCPR/C/88/D/1047/2002 (2006), p. 3: The
Committee recalls that article 2, paragraph 3 of the Covenant guarantees an effective remedy to any
person claiming a violation of the rights and freedoms spelled out in the Covenant. In the present case, no
effective remedies were available to the author to challenge the CEC ruling declaring his nomination
invalid, nor could he challenge the subsequent refusal by the CEC to register him as a presidential candidate
before an independent and impartial body. The Committee considers that the absence of an independent and
impartial remedy to challenge the CEC ruling on the invalidity of the author’s nomination [...].
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ACE Project, ‘Electoral Management’, available at <http://aceproject.org/ace-en/
topics/em>, accessed 27 March 2014
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EC-UNDP Partnership on Electoral Assistance, eLearning Portal. Course on
Sustainability of Electoral Administration, available at <http://elearning.ec-
undp-electoralassistance.org/login/index.php>, accessed 23 April 2014
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(Johannesburg: EISA, 2003)
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Study (Abuja: Friedrich-Ebert-Stiftung, 2010)
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Development Programme (UNDP), Getting to the Core: A Global Survey on the
Cost of Registration and Elections, available at <http://www.ifes.org/~/media/
Files/Publications/Survey/2006/300/CorePublcolor.pdf>, accessed 23 April
2014
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(UNDP, 2000)

Loépez-Pintor, R. and Fischer, J., Cost of Registration and Elections (CORE) Project
(Washington, D.C.: International Foundation for Electoral Systems, 2005)
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2 International IDEA 2006, pp. 5.

3 Ibid., pp. 329-30.

4 TIbid., pp. 6-15.

> CCPR, GC 25, para. 20.

¢ ACDEG, Art. 17; ECOWAS Supplementary Protocol, Art. 3.
7 UN, 19%4.

8 ACDEG, Art. 3; ECOWAS Supplementary Protocol, Art. 1.b.
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Chapter 7. Gender Equality

Overview

Gender equality refers to ‘the equal rights, responsibilities and opportunities of
women and men and girls and boys. Equality does not mean that women and
men will become the same but that women’s and men’s rights, responsibilities
and opportunities will not depend on whether they are born male or female.
Gender equality implies that the interests, needs and priorities of both
women and men are taken into consideration, recognizing the diversity of
different groups of women and men. Gender equality is not a women’s issue
but should concern and fully engage men as well as women’.! In the electoral
context, gender equality focuses primarily on political representation and
participation in its broadest sense.

The Guidelines address gender equality obligations by both mainstreaming
them throughout thematic chapters that deal with the various phases of the
electoral process and present this stand-alone chapter compiled to highlight
issues that legal frameworks must consider in accordance with the relevant
international treaties and jurisprudence. These include specific obligations
such as Equality between Men and Women, Freedom from Discrimination
and Equality under the Law, Right to Security of Person and States Must
Take Necessary Steps to Give Effect to Rights. In addition to the general
obligations under the ICCPR, the present chapter refers to the CEDAW
treaty articles relevant to electoral processes. CEDAW treaty body General
Recommendations (GR) and Concluding Comments are referenced together
with HRC and CCPR jurisprudence.

Representation of women remains of concern in all electoral processes.
Whereas world population statistics place the number of men and women
at an equal level and never outside a 45-55 per cent differential, women’s
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representation in parliaments and in appointed positions within government
institutions remains considerably below equal representation.” According
to the statistics of the Inter-Parliamentary Union (IPU), the world average
proportion of women members of the lower house of national legislatures
stands at 21.8 per cent.?

Serious challenges remain in improving the access of women to national
and sub-national levels of government and other elected or appointed
bodies. The same is also true of their ability to impact on and within these
bodies. This situation persists even though countries around the world have
recognized the under-representation of women in their political and public
life and started to adopt measures to help women enter politics and national
legislatures. In 1995, the Beijing Process was initiated, aiming for 30 per cent
women representation in national legislatures, a threshold seen as a ‘critical
mass’ needed for women to be able to make a meaningful contribution in an
otherwise male domain. By October 2013, 37 countries had achieved the goal
of 30 plus per cent women representation in the lower house of their national
legislatures.

CEDAW requires the adoption of Temporary Special Measures (TSMs)
by States Parties to advance gender equality in terms of representation.
The persistent inequality faced by women in various aspects of public and
political life justifies adoption of special measures of a temporary nature to
expedite the reduction of historical imbalances. Among the more popular
of these measures —which CEDAW exempts from the general prohibition
of discrimination— it is important to distinguish between candidate quotas
and reserved seats for women.? The latter sets aside a certain number of seats
for women among representatives in a legislature; these seats can be filled by
election or appointment. Candidate quotas specify the minimum percentage
of candidates on a party candidate list for election that must be women.
Candidacy quotas can be mandatory, incentivized or voluntary.

Although the political commitment to at least 30 per cent of women
representation was made under UN auspices, the binding UN framework
on gender in elections stops short of imposing quantitative obligations on
States Parties. The ICCPR calls upon States Parties to guarantee the right
to the equal enjoyment of rights between men and women, which invites
claims for equality of participation in public life upon a combined reading
of ICCPR articles 3 and 25. The CEDAW further requires that States Parties
ensure to women (on equal terms with men) the right to participate in the
formulation and implementation of government policy, and to hold public
office and perform all public functions at all levels of government.’

The Protocol to the African Charter of Human and Peoples’ Rights on the
Rights of Women in Africa offers a stronger imperative: it holds that States
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Parties shall take specific positive action to promote participative governance
and the equal participation of women in the political life of their countries
through affirmative action, enabling national legislation and other measures
to ensure that women are represented equally with men at all levels in all
electoral processes.® Both the ACDEG and the ECOWAS Supplementary
Protocol contain powerful provisions promoting the participation and
representation of women.” Strong regional treaty language may well have
contributed to African democracies matching up to their European peers:
both Africa and Europe now each take five places among the top 12 countries
in terms of women’s representation in the lower houses of the legislature.®

Beyond representation, it is equally important to consider measures to
promote the participation of women in all fields of public and political life:

It is critical, for the sake of ensuring fully functional democratic
institutions, and total respect for the human rights of all, that these
challenges be targeted and overcome. A concerted effort is needed to
target all stages of women’s political participation, from the moment
they decide they want to run for public office, through each step till they
reach that designated office, and thereafter to ensure that as members
of parliaments, they have the means and needed resources to impact
positively and constructively on the advancement of their nation.’

Political participation in this context touches on the equal right and
opportunity to participate as citizens, voters, activists, demonstrators,

administrators and elected officials in a country’s political and public life.

Table of Jurisprudence

1. Gender Equality

1.1 Has a national plan for gender equality been adopted?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

ICCPR, Art. 3: The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the present Covenant.

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public affairs,
directly or through freely chosen representatives; (b) To vote and to be elected at genuine periodic elections
which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the free
expression of the will of the electors; (c) To have access, on general terms of equality, to public service
in his country.

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination against
women in the political and public life of the country .. ]
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CEDAW, Art. b: States Parties shall take all appropriate measures: (a) To modify the social and cultural
patterns of conduct of men and women, with a view to achieving the elimination of prejudices
and customary and all other practices which are based on the idea of the inferiority or the
superiority of either of the sexes or on stereotyped roles for men and women.

CEDAW/C/POL/CO/6, Poland (2007), p. 13: The Committee invites the State party to adopta comprehensive
national action plan for gender equality with sufficient resources, in consultation with women's
non-governmental organizations, and to provide information in next report on the impact of, and results
achieved in, implementation towards the realization of women's de facto equality.

CCPR/C/JPN/CQ/5, Japan, (2008), p. 12: The Committee notes with concern that, despite numerical targets
for the representation of women in public offices, women hold only 18.2 percent of the seats in the Diet
and 1.7 percent of government posts at the level of directors of Ministries, and that some of the numerical
targets set in the 2008 Programme for Accelerating Women's Social Participation are extremely modest,
such as the 5 percent target for women'’s representation in positions equivalent to directors of Ministries
by 2010. (Arts. 2 (1), 3, 25 and 26). The State party should intensify its efforts to achieve equitable
representation of women and men in the National Diet and at the highest levels of the government and in
the public service, within the timeframe set in the Second Basic Plan for Gender Equality adopted in
2005, by adopting special measures such as statutory quota and by reviewing numerical targets for women's
representation.

1.2 Is discrimination based on gender prohibited by law?

Freedom from Discrimination and Equality under the Law

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to the equal
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all
persons equal and effective protection against discrimination on any ground such as race, colour,
sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

CEDAW, Art. 2: States Parties condemn discrimination against women in all its forms, agree to
pursue by all appropriate means and without delay a policy of eliminating discrimination against
women and, to this end, undertake (b) To adopt appropriate legislative and other measures, including
sanctions where appropriate, prohibiting all discrimination against women.

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination
against women in the political and public life of the country and, in particular, shall ensure to women,
on equal terms with men, the right: (a) To vote in all elections and public referenda and to be eligible for
election to all publicly elected bodies.

1.3 Does the legal framework allow and provide for TSMs to achieve gender
equality?

Equality between Men and Women; States Must Take Necessary Steps to Give Effect to Rights

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination against
women in the political and public life of the country and, in particular, shall ensure to women, on equal terms
with men, the right: (a) To vote in all elections and public referenda and to be eligible for election to all publicly
elected bodies; (b) To participate in the formulation of government policy and the implementation thereof
and to hold public office and perform all public functions at all levels of government; (c) To participate in
non-governmental organizations and associations concerned with the public and political life of the country.

ICCPR, Art. 3: The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the present Covenant.

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CEDAW, Art. 4: (1) Adoption by States Parties of temporary special measures aimed at accelerating
de facto equality between men and women shall not be considered discrimination as defined in
the present Convention, but shall in no way entail as a consequence the maintenance of unequal or separate
standards; these measures shall be discontinued when the objectives of equality of opportunity and
treatment have been achieved. (2) Adoption by States Parties of special measures, including those measures
contained in the present Convention, aimed at protecting maternity shall not be considered discriminatory.
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CEDAW, GR 25(2004), p. 29: States parties should provide adequate explanations with regard to any failure
to adopt temporary special measures. Such failures may not be justified simply by averring powerlessness,
or by explaining inaction through predominant market or political forces, such as those inherent in the
private sector, private organizations, or political parties. States parties are reminded that article 2 of the
Convention, which needs to be read in conjunction with all other articles, imposes accountability on the
State party for action by these actors. p. 31: States parties should include, in their constitutions or in their
national legislation, provisions that allow for the adoption of temporary special measures. p. 33: States
parties should ensure that such temporary special measures are specifically permitted under anti-
discrimination legislation or other constitutional guarantees of equality. p. 34: Under article 3,
States parties are invited to report on the institution(s) responsible for designing, implementing,
monitoring, evaluating and enforcing such temporary special measures.

A/HRC/RES/19/36 (2012), p 17: [The Human Rights Council] calls upon Member States to enhance social
cohesion and solidarity, as important elements of democracy, by: (b) Encouraging the political and
economic empowerment of women, including by increasing their representation in parliaments,
cabinets and the work force, thereby reflecting equality between men and women.

A/HRC/12/13 (UPR, 2009), Yemen, Recommendation No. 5, p. 91: Amend the provisions of the crime and
penalty law, the election and referendum law, the labour code and the prison law which are in contradiction
to its international obligations under CEDAW and take concrete measures to improve the social,
economic and political participation of women.

CEDAW/C/CHE/CO/3, Switzerland (2009), p. 34: The Committee reiterates its previous Concluding
Observations of 2003 and urges the State party to take sustained legal and other measures, with
benchmarks and concrete timetables, to increase the representation of women in elected and
appointed positions in public life, in political parties, in the diplomatic service and in the judiciary in
line with its General Recommendation 23.

CCPR/C/JPN/CO/5, Japan (2008), p. 12: [...] The State party should intensify its efforts to achieve
equitable representation of women and men in the National Diet and at the highest levels of the
government and in the public service, within the timeframe set in the Second Basic Plan for Gender Equality
adopted in 2005, by adopting special measures such as statutory quota and by reviewing numerical
targets for women'’s representation.

1.4 Are there provisions allowing and providing for appropriate measures to
promote gender equality in all elected bodies?

Equality between Men and Women; States Must Take Necessary Steps to Give Effect to Rights

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination against women
in the political and public life of the country and, in particular, shall ensure to women, on equal terms
with men, the right: (a) To vote in all elections and public referenda and to be eligible for election
to all publicly elected bodies.

ICCPR, Art. 3: The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the present Covenant.

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CEDAW, Art. 3: States Parties shall take in all fields, in particular in the political, social, economic and
cultural fields, all appropriate measures, including legislation, to ensure the full development and
advancement of women, for the purpose of guaranteeing them the exercise and enjoyment of human
rights and fundamental freedoms on a basis of equality with men.

UNSC Res.1325 (2000): Urges Member States to ensure increased representation of women at all
decision-making levels in national, regional and international institutions and mechanisms for the
prevention, management, and resolution of conflict.
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CEDAW, GR 23 (1997), p. 28: [...] political parties also have a responsibility to ensure that women
are included in party lists and nominated for election in areas where they have a likelihood
of electoral success. States parties should also endeavour to ensure that women are appointed to
government advisory bodies on an equal basis with men and that these bodies take into account, as
appropriate, the views of representative women's groups. It is the Government’s fundamental responsibility
toencourage these initiatives to lead and guide public opinion and change attitudes that discriminate
against women or discourage women'’s involvement in political and public life. p. 32: [...] Political parties
should be encouraged to adopt effective measures, including the provision of information, financial
and other resources, to overcome obstacles to women's full participation and representation
and ensure that women have an equal opportunity in practice to serve as party officials and to he
nominated as candidates for election. p. 33: Measures that have been adopted by some political parties
include [...] ensuring that there is a balance between the number of male and female candidates
nominated for election, and ensuring that women are not consistently assigned to less favourable
constituencies or to the least advantageous positions on a party list|[...].

CEDAW, GR 5 (1988): The Committee on the Elimination of Discrimination against Women, taking note that
the reports, the introductory remarks and the replies by States parties reveal that while significant progress
has been achieved in regard to repealing or modifying discriminatory laws, there is still a need for action to
be taken to implement fully the Convention by introducing measures to promote de facto equality
between men and women [...].

CEDAW GR 25 (2004), p. 22: The term ‘measures’ encompasses a wide variety of legislative, executive,
administrative and other regulatory instruments, policies and practices, such as outreach or
support programmes; allocation and/or reallocation of resources; preferential treatment;
targeted recruitment, hiring and promotion; numerical goals connected with time frames; and
quota systems. The choice of a particular ‘measure’ will depend on the context in which article 4, paragraph
1 is applied and on the specific goal it aims to achieve. p. 23:[...] For appointment, selection or election
to public and political office, factors other than qualification and merit, including the application
of the principles of democratic fairness and electoral choice, may also have to play a role.

CEDAW, A/56/38, paras. 54—96, Singapore (2001), p. 88: The Committee urges the Government of Singapore
to enhance its efforts to increase women's representation in politics and decision-making through a gender-
sensitive application of the meritocracy principle and by taking measures to guarantee the equal
opportunity of women to participate in these areas. Such measures may include the imposition of
minimum quotas for women political candidates.

CEDAW/C/BIH/CQ/3, Bosnia and Herzegovina (2006), p. 30: The Committee urges the State party to
harmonize the election law with the Law on Gender Equality.

CEDAW/C/BLR/CO/7 (CEDAW, 2011), Belarus, p, 24: Recommends that the State party (c) create an
enabling environment for free democratic competition ensuring equal conditions for all women
and men standing for election, including independent women candidates and those belonging to
opposition parties.

CEDAW/C/MNE/CO/1 (CEDAW, 2011), Montenegro, p. 22: While noting the recent adoption of the law for
the election of councillors and representatives providing for a quota for women candidates on political
parties’ electoral lists of 30 per cent, the Committee regrets that the law does not require that
every third rank on a list be given to a woman candidate. It notes with concern that women are
significantly underrepresented in Parliament (9 out of 81 Members of Parliament), Parliamentary Committees
(no women on the Committees for Security and Defence or for Economy, Finance and Budget), the Cabinet
(1 out of 17 Ministers), municipal councils (92 out of 632 councillors), town halls (1 out of 21 mayors),
leadership positions and internal bodies of political parties, and in senior positions in the judiciary and in the
public service, including in female-dominated sectors such as education, where the vast majority of school
principals are men. p. 23: (e) provide incentives for political parties to nominate equal numbers of
women and men as candidates and harmonize their statutes with the law on gender equality, e.g. through
party financing and by encouraging broadcasting media to allocate extra time to those parties
during electoral campaigns.

CEDAW/C/ARM/CO/4, Rev. 1, Armenia (2009), p. 16: While welcoming the amendment to the Election Code
establishing a 15 per cent quota for women, and a minimum of one woman out of every 10 candidates, the
Committee is concerned that the quota has been ineffective. p. 17: The Committee further calls upon
the State party to expedite the process to amend the Election Code to raise the 15 per cent quota,
and consider raising it beyond the proposed 20 per cent.
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CEDAW/C/MDK/CO/3, The Former Yugoslav Republic of Macedonia (2006), p. 25: While commending the
introduction of the 30 per cent quota for each gender in the Law on Election of Members of Parliament
and the Law on Local Elections, the Committee notes with concern that this amendment has not produced
the desired results as women continue to be underrepresented in elected bodies. The Committee
is also concerned about the underrepresentation of women in appointed bodies and at the international
level. p. 26: [...] The Committee also recommends that steps be taken to meet the 30 per cent quota
established in the Law on Election of Members of Parliament and the Law on Local Elections. The Committee
encourages the State party to step up its efforts to increase women'’s representation in elected and
appointed bodies and at the international level.

CEDAW/C/EGY/CO/7, Egypt (2010), p. 29: The Committee notes various measures taken by the State party,
including the recent amendment of its election law establishing a quota of 64 additional seats reserved for
women in the People’s Assembly (lower house) and the establishment of the Egyptian women's parliamentary
forum. The Committee is concerned, however, that this quota does not include the Shura Assembly and
only covers two consecutive parliamentary terms. [...] Furthermore, the Committee remains concerned
about the continuing underrepresentation of women in public, political and professional life and in decision-
making positions, including in municipal, town and village councils, and in senior management in general.

CEDAW, A/58/38, Supplement No. 38, Paras. 31-75, Costa Rica (2003), p. 53: The Committee recommends
that the State party redouble efforts and strengthen legislative or procedural measures, as necessary, to
ensure proper application of legislation in force, and it seek approval of reforms to articles 5 and 6 of the Act
promoting the Social Equality of Women with the view to ensuring women'’s participation both in party
structures and in elective posts, including the alternation of men and women in lists of candidates
submitted for election by political parties [...].

CCPR/C/BIH/CO/1, Bosnia and Herzegovina (2006), p. 11: The Committee notes with concern that, despite the
introduction of quotas in the Election Law of Bosnia and Herzegovina requiring political parties to nominate
atleast 30 per cent women candidates, women are still underrepresented in legislative and executive bodies
at all levels. (art. 3 and 25 (c)). The State party should harmonize the quota system of election law
with the requirements of the Gender Equality Law and take special measures in addition to statutory
quotas to enhance the representation of women in all legislative and executive bodies.

CEDAW/C/MEX/C0/7-8, Mexico (2012), p. 22: The Committee notes that the State party has made
substantial progress to ensure women's equal participation with men in political life at the federal level.
However, it is concerned about gaps in the federal and state electoral legal frameworks which may lead to
the non-compliance of the gender quota system to register candidates in a proportion of 40:60
and that this quota system has not yet been incorporated in all the states’ electoral legislation.
It is further concerned about the low number of indigenous women participating in the political life of the
State party.

1.5 Does the electoral system disadvantage candidates based on gender?

Equality between Men and Women, States Must Take Necessary Steps to Give Effect to Rights

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination against women
in the political and public life of the country and, in particular, shall ensure to women, on equal terms with
men, the right: (a) To vote in all elections and public referenda and to be eligible for election to all
publicly elected bodies; (b) To participate in the formulation of government policy and the implementation
thereof and to hold public office and perform all public functions at all levels of government.

ICCPR, Art. 3: The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the present Covenant.

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CEDAW/C/CHC/C0/6, China (2006), p. 39: While acknowledging that the established target of 25 per cent of
women in advisory and consultative bodies has been reached by the Government of the Hong Kong Special
Administrative Region, the Committee notes with concern the low level of political representation of
women, including in the functional constituencies. The Committee is concerned that the electoral
system of functional consistencies may constitute indirect discrimination against women, as it
results in the unequal participation of women in political life. p. 40: The Committee urges the Government
of the Hong Kong Special Administrative Region to take temporary special measures in accordance with
article 4, paragraph 1 of the Convention and the Committee’s General Recommendation 25 so as to increase
women's representation in politics, including in the functional constituencies.
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CEDAW, CO China (1999), A/54/38, paras. 251-336, p. 319: The Committee expresses concern that the
electoral system of the Region contains structural obstacles to the equal political participation
of women, which is indirect discrimination against women, especially with respect to the functional
constituencies.

CEDAW/C/BIH/CO/3, Bosnia and Herzegovina (2006), p. 29: The Committee is concerned that the recent
amendments to the election law did not incorporate this aspect and, furthermore, that the introduction of
open lists of candidates in the last election resulted in a significant decrease of women in the
Parliamentary Assembly.

1.6 Are there provisions to promote gender equality in the election
administration?

Equality between Men and Women; States Must Take Necessary Steps to Give Effect to Rights

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination
against women in the political and public life of the country]|.. ].

ICCPR, Art. 3: The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the present Covenant.

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each
State Party to the present Covenant undertakes to take the necessary steps, in accordance with its
constitutional processes and with the provisions of the present Covenant, to adopt such laws or
other measures as may be necessary to give effect to the rights recognized in the present Covenant.

UNSC Res.1325 (2000): Urges Member States to ensure increased representation of women at all
decision-making levels in national, regional and international institutions and mechanisms for the
prevention, management, and resolution of conflict.

CCPR, GC 25 (2004), p. 24: Affirmative measures may be taken in appropriate cases to ensure that
there is equal access to public service for all citizens.

CEDAW/C/ETH/C0/6-7, Ethiopia, 2007, p. 27: The Committee recommends that the State party: (a) adopt
temporary special measures, in accordance with article 4, paragraph 1 of the Convention and the
Committee's General Recommendation no. 25 (2004), such as gender quotas that apply throughout the
structure of the National Electoral Board of Ethiopia as well as to political appointments, with a view
to accelerating the equal representation of women and men in elected and appointed political
bodies, especially in decision-making positions.

CEDAW, CO, Bangladesh (1993), p. 285: The Committee noted that 10 per cent of all gazetted and 15 per cent
of all non-gazetted public service posts were reserved for women and asked to what extent those quotas
had been filled. The representative explained that, in order to increase women's participation in the
public sector, the Government had introduced a quota system in 1976, at the entry level in the public
sector. Currently however, women occupied about 5 per cent of the officer positions, 12 per cent of the staff
positions and 3 per cent of the lower blue-collar-worker positions.

CEDAW/C/DEU/CO/6, Germany (2009), p. 32: The Committee requests the State party to monitor
developments with regard to the participation of women in top management positions, with a view
to further supporting such participation through legislative or policy initiatives, and to ensure that the
representation of women in political and public bodies reflects the full diversity of the population.

1.7 Does the law protect women from reprisals in the exercise of their political
rights?

Right to Security of Persons

ICCPR, Art. 9(1): Everyone has the right to liberty and security of person. No one shall be subjected to
arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance
with such procedure as are established by law.
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CEDAW, Art. 2: States Parties condemn discrimination against women in all its forms, agree to pursue by
all appropriate means and without delay a policy of eliminating discrimination against women and, to this
end, undertake: (c) To establish legal protection of the rights of women on an equal basis with men
and to ensure through competent national tribunals and other public institutions the effective protection of
women against any act of discrimination.

CEDAW, GR 23 (1997), p. 20(c): In many nations, traditions and social and cultural stereotypes discourage
women from exercising their right to vote. Many men influence or control the votes of women by
persuasion or direct action, including voting on their behalf. Any such practices should be
prevented.

CEDAW/C/TLS/CO/1, Timor-Leste (2009), p. 33: The Committee is further concerned about information
suggesting that women standing for election fear reprisal from their communities or other forms
of political intimidation and violence.

1.8 Are there provisions for the production of statistical data disaggregated by
gender?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CEDAW, GR 9(1989): Statistical data concerning the situation of women, [...] Recommends that States parties
should make every effort to ensure that their national statistical services responsible for planning
national censuses and other social and economic surveys formulate their questionnaires in such
a way that data can be disaggregated according to gender, with regard to both absolute numbers
and percentages, so that interested users can easily obtain information on the situation of women in the
particular sector in which they are interested.

CEDAW, GR 25 (2004), p. 35: The Committee [...] recommends that States parties provide statistical
data disaggregated by sex in order to measure the achievement of progress towards women's de
facto or substantive equality and the effectiveness of temporary special measures.

CEDAW/C/MNE/CO/1, Montenegro (2011), Introduction, p. 2: The Committee [...] regrets that the report
was overdue and lacked statistics disaggregated by gender and qualitative data on the situation
of women in a number of areas covered by the Convention, in particular in respect of women from
disadvantaged groups.

CEDAW/C/DEU/CO/6, Germany (2009), p. 31: The Committee also expresses concern about the lack of
information on the presence of immigrant women in decision-making positions in a country
where immigrants account for a large percentage of the population. p. 32: [..] It further requests
the Staten party to provide information on results achieved, including relevant disaggregated statistical
data.

1.9 Do laws or procedures for acquiring or conferring citizenship discriminate
based on gender?

Equality between Men and Women; Freedom from Discrimination and Equality under the Law

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination against
women in the political and public life of the country]|.. ].

ICCPR, Art. 3: The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the present Covenant.

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.

CEDAW, Art. 9: (1) States Parties shall grant women equal rights with men to acquire, change or
retain their nationality. They shall ensure in particular that neither marriage to an alien nor change
of nationality by the husband during marriage shall automatically change the nationality of the
wife, render her stateless or force upon her the nationality of the husband. (2) States Parties shall
grant women equal rights with men with respect to the nationality of their children.
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CEDAW, GR 21 (1994), p. 6: Nationality is critical to full participation in society. In general, States
confer nationality on those who are born in that country. Nationality can also be acquired by reason of
settlement or granted for humanitarian reasons such as statelessness. Without status as nationals or
citizens, women are deprived of the right to vote or to stand for public office and may be denied
access to public benefits and a choice of residence. Nationality should be capable of change
by an adult woman and should not be arbitrarily removed because of marriage or dissolution of
marriage or because her hushand or father changes his nationality.

CEDAW/A/59/38, Kuwait (2004), p. 66: [...] The Committee is concerned that the Nationality Act allows
Kuwaiti women to transfer their nationality to their children only in specific circumstances, such
as when the nationality of the father is unknown or if he is stateless or deceased, or after an irrevocable
divorce.

CEDAW/C/NER/CO/2, Niger (2007), p. 15:[...] the Committee is concerned about continuing legal provisions
and regulations that discriminate against women, including the law on nationality, which does not give
women of the Niger who marry foreigners the option to transmit their nationality to their spouse

[.]

CEDAW/C/KWT/C0O/3-4, Kuwait (2011), p. 44: The Committee reiterates its concern that nationality can
be acquired and transferred, with few exceptions, only through a husband or father of Kuwaiti nationality,
which disproportionately affects the stateless persons, including the Bidoun — ‘illegal residents’ —and about
the lack of birth certificates and other identification documents of children of stateless Bidoun
women and men married to non-Kuwaitis.

CCPR/C/79/Add.93, Israel (1998), p. 27: The Committee is concerned that Arab women citizens of Israel
have in some cases been required to relinquish their citizenship should they marry a Palestinian and
apply for residence in the occupied territories. It welcomes the Israeli Government's response that this policy
no longer applies and recommends that those already affected be made fully aware of the relevant legal
provisions and that their status be restored.

110 Are there provisions allowing for positive measures to include women in
the voter register?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CEDAW, GR 25 (2004), p. 35. The Committee [...] recommends that States parties provide statistical data
disaggregated by sex in order to measure the achievement of progress towards women'’s de facto
or substantive equality and the effectiveness of temporary special measures.

CEDAW/A/57/38, Yemen (2002), p. 402: While welcoming the State party's plans to ensure women's
participation in the upcoming electoral registration process, the Committee is concerned about the low
rate of registration of women as voters and their low representation on electoral lists and in
political decision-making bodies. p. 403: The Committee requests the State party to take measures
to increase the political representation of women as voters and as candidates at all levels. It also
calls upon the State party to explore the use of temporary special measures in accordance with article
4, paragraph 1 of the Convention, such as quotas, in order to increase women's access to decision-making
positions.

CEDAW/C/PAK/CO/4, Pakistan (2013), p. 26: The Committee calls upon the State party to establish a
procedure for filing complaints in cases of forced disenfranchisement of women and adopt the
draft bill submitted by the Election Commission of Pakistan, advocating re-polling where less than 10
per cent of women’s votes were polled.
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711 Are there any measures that indirectly restrict women'’s right to vote or
stand for office?

Equality between Men and Women; Freedom from Discrimination and Equality under the Law

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination against
women in the political and public life of the country .. ].

ICCPR, Art. 3: The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the present Covenant.

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions mentioned
in article 2 and without unreasonable restrictions: (b) To vote and to be elected at genuine periodic elections
which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the free
expression of the will of the electors.

CEDAW, GR 23 (1997), p. 18: The Convention obliges States parties in constitutions or legislation to
take appropriate steps to ensure that women, on the basis of equality with men, enjoy the right
to vote in all elections and referendums, and to be elected. These rights must be enjoyed both de
jure and de facto. p. 20: (d) Other factors that in some countries inhibit women'’s involvement in the public
or political lives of their communities include restrictions on their freedom of movement or right to
participate[...]. p. 23: The enjoyment of the right to vote by women should net be subject to restrictions
or conditions that do not apply to men or that have a disproportionate impact on women. For
example, limiting the right to vote to persons who have a specified level of education, who possess
a minimum property qualification or who are literate is not only unreasonable, it may violate the
universal guarantee of human rights. It is also likely to have a disproportionate impact on women,
thereby contravening the provisions of the Convention.

CEDAW/C/BIH/CO/3, Herzegovina (2006), p. 11: The Committee is also concerned that the creation of a
constitutional framework as well as of political and administrative structures based on ethnicity as the
determining factor has contributed to a limited recognition and implementation of gender equality
principles.

CEDAW/C/TJK/CO/3, Tajikistan (2007), p. 25: The Committee is also concerned about the practice of
‘family voting’ during elections, whereby one family member, usually male, votes for the entire
family, especially in rural areas. p. 26: It also urges the State party to review the entire election process for
discriminatory elements from a gender perspective and consider waiving the registration fee for women
candidates.

CEDAW/C/MNG/C0O/7, Mongolia(2008), p. 29: The Committee also notes with concern that the requirement
to contribute 20 million togrogs (mnt) to gain party nomination for candidature is a particular
obstacle for women candidates in their participation in national elections.

112 Are there provisions for the public funding of women candidates, where
applicable?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination against women
in the political and public life of the country and, in particular, shall ensure to women, on equal terms with
men, the right: (a) To vote in all elections and public referenda and to be eligible for election to all
publicly elected bodies.

CEDAW, GR 25 (2004), p. 8: [...] Pursuit of the goal of substantive equality also calls for an effective
strategy aimed at overcoming underrepresentation of women and a redistribution of resources
and power between men and women.
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CEDAW/C/ETH/CO/6-7, Ethiopia (2011), p. 27: The Committee recommends that the State party: (b) allocate
greater funds for women candidates, including opposition candidates, in the public funding of
election campaigns.

CEDAW/C/ZWE/CO/2-5, Zimbabwe (2012), p. 28: The Committee recalls its General Recommendations No.
23 (1997) on women in political and public life and no. 25 (2004) on temporary special measures, and
calls on the State party to: (b) allocate adequate funds for women candidates to elections, including
opposition candidates, in the public funding of election campaigns.

113 Are there provisions for capacity building for women and on gender
equality?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination against women
in the political and public life of the country and, in particular, shall ensure to women, on equal terms with
men, the right: (a) To vote in all elections and public referenda and to be eligible for election to all
publicly elected bodies.

CEDAW, GR 3 (1987): [The Committee] urges all States parties effectively to adopt education and public
information programmes, which will help eliminate prejudices and current practices that hinder
the full operation of the principle of the social equality of women.

CEDAW/C/OMN/CO/1, Oman (2011), p. 32: The Committee calls upon the State party to: (c) Develop
training and mentoring programmes for women candidates and women elected to public office
as well as programmes on leadership and negotiation skills for current and future women leaders.

CEDAW/C/MDK/COQ/3, The Former Yugoslav Republic of Macedonia (2006), p. 26: The Committee
recommends that the State party carry out awareness-raising campaigns for men and women on the
importance of women'’s participation in political and public life and in decision-making, and that
it create enabling, encouraging and supportive conditions for such participation ...].

CEDAW/C/ETH/CO/8, Ethiopia (2011), p. 27: The Committee recommends that the State party: (d) provide
training on gender equality to politicians, journalists and decision makers, especially men, to
enhance the understanding that the full, equal, free and democratic participation of women and men in
political and public life is a requirement for the full implementation of the Convention.

114 Are there measures to promote gender equality in political parties?

Equality between Men and Women

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination against women
in the political and public life of the country [...].

ICCPR, Art. 3: The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the present Covenant.

UNSC Res.1325 (2000): Urges Member States to ensure increased representation of women at all
decision-making levels in national, regional and international institutions and mechanisms for the
prevention, management, and resolution of conflict.

CEDAW, GR 23 (1997), p. 33: Measures that have been adopted by some political parties include setting
aside for women a certain minimum number or percentage of positions on their executive bodies,
ensuring that there is a balance between the number of male and female candidates nominated for election,
and ensuring that women are not consistently assigned to less favourable constituencies or to
the least advantageous positions on a party list.

CCPR, GC 25(2004), p. 26: States should ensure that, in their internal management, political parties
respect the applicable provisions of article 25 in order to enable citizens to exercise their rights
thereunder.
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CEDAW/C/ZMB/C0O/5-6, Zambia (2011), p. 26: (a) Adopt temporary special measures [...] conditioning the
financing of political parties on equal representation of women in their internal bodies and on
candidate lists.

CEDAW/C/MNE/CO/1, Montenegro (2011), p. 23: The Committee recommends that the State party:
(e) provide incentives for political parties to nominate equal numbers of women and men as
candidates and harmonize their statutes with the law on gender equality e.g. through party financing
and by encouraging broadcasting media to allocate extra time to those parties during electoral campaigns.

A/58/38(SUPP) (CEDAW, 2003), Costa Rica, p. 58: The Committee notes that the provisions of the
Electoral Code establishing minimum 40 per cent quotas for women'’s participation have notbeen
fully respected by political parties.

7.15 Does the law establish effective remedies and sanctions to ensure
compliance with TSMs?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2:(2) Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant. (3) Each State
Party to the present Covenant undertakes: (a) To ensure that any person whose rights or freedoms as
herein recognized are violated shall have an effective remedy, notwithstanding that the violation
has been committed by persons acting in an official capacity; (b) To ensure that any person claiming
such a remedy shall have his right thereto determined by competent judicial, administrative or legislative
authorities, or by any other competent authority provided for by the legal system of the State, and to develop
the possibilities of judicial remedy; (c) To ensure that the competent authorities shall enforce such
remedies when granted.

CEDAW, Art. 7: States Parties shall take all appropriate measures to eliminate discrimination
against women in the political and public life of the country[...].

CEDAW, GR 23 (1997), p. 20(c): In many nations, traditions and social and cultural stereotypes discourage
women from exercising their right to vote. Many men influence or control the votes of women by
persuasion or direct action, including voting on their behalf. Any such practices should be
prevented.

CEDAW, GR 25 (2004), p. 7: Firstly, States parties’ obligation is to ensure that there is no direct or indirect
discrimination against women in their laws and that women are protected against discrimination—
committed by public authorities, the judiciary, organizations, enterprises or private individuals—in the public
as well as the private spheres by competent tribunals as well as sanctions and other remedies. Secondly,
States parties’ obligation is to improve the de facto position of women through concrete and
effective policies and programmes. Thirdly, States parties’ obligation is to address prevailing gender
relations and the persistence of gender-based stereotypes that affect women not only through individual
acts by individuals but also in law, and legal and societal structures and institutions.

CEDAW/C/ALB/CO/3, Albania (2010), p. 22: [...] The Committee is concerned, however, about the different
approaches to gender quotas in provisions for the general election and local elections, and the differing
sanctions for non-compliance with the provisions. (r) Introduce further temporary special measures
inorderto achieve de facto or substantive gender equality in all areas covered by the Convention.

CEDAW/C/HTI/CO/7, Haiti (2009), p. 28: The Committee is concerned at the low representation of women in
elected bodies at the national and local levels and in public administration, as well as the stereotypical views
of the role of women in society that discourage women from participating in political life. The Committee
takes note of the fact that the electoral law of 2005 did not have any positive impact on the 2006 election,
and that, as acknowledged by the State party, the new electoral law of 2008, which offers similar financial
incentives to political parties, may not have the desired impact. The Committee notes with appreciation that
the State party, in an effort to address this imbalance, intends to draft a new queta bill in carrying out the
action plan of the Ministry for the Status of Women and Women's Rights for 2008-2009.
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7.16 Are there provisions to regulate the equal treatment of women by the
media?

Equality between Men and Women; Freedom from Discrimination and Equality under the Law

CEDAW Art. 7: States Parties shall take all appropriate measures to eliminate discrimination against women
in the political and public life of the country [...].

ICCPR Art. 26: All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.

CEDAW, GR 19 (1992), p. 24(d): Effective measures should be taken to ensure that the media respect
and promote respect for women.

CEDAW/C/CHE/C0/3, Switzerland (2009), p. 34: The Committee recommends that the State party continue
its efforts to encourage the media to ensure that female and male candidates and elected
representatives receive equal visibility in the media, especially during election periods.

CEDAW/C/MNE/CO/1, Montenegro (2011), p. 23: The Committee recommends that the State party:
(e) provide incentives for political parties to nominate equal numbers of women and men as
candidates and harmonize their statutes with the law on gender equality e.g., through party financing
and by encouraging broadcasting media to allocate extra time to those parties during electoral
campaigns.

1.17 Are there measures providing specific protection for women with
disabilities or other multiple forms of discrimination?

Freedom from Discrimination and Equality under the Law

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.

CEDAW, GR 25 (2004), p. 12: Certain groups of women, in addition to suffering from discrimination directed
against them as women, may also suffer from multiple forms of discrimination based on additional
grounds such as race, ethnic or religious identity, disability, age, class, caste or other factors. Such
discrimination may affect these groups of women primarily, or to a different degree or in different ways
than men. States parties may need to take specific temporary special measures to eliminate such
multiple forms of discrimination against women and its compounded negative impact on them.

CRPD/C/PER/CO/1, Peru (2012), p. 15: The Committee urges the State party to accelerate its efforts to
eradicate and preventdiscrimination againstwomen and girls with disabilities, by incorporating gender and
disability perspectives in all programmes, as well as by ensuring their full and equal participation
in decision-making. The Committee urges the State party to amend its legislative framework to provide
special protection to women and girls with disabilities, as well as to adopt effective measures to
prevent and redress violence against women and girls with disabilities.

CEDAW/C/DEU/CO/6, Germany (2009), p. 31: The Committee also expresses concern about lack of
information on the presence of immigrant women in decision-making positions in a country
where immigrants account for a large percentage of the population.

Resources

Araujo, C., et al., Mujer y Politica, El impacto de las Cuotas de Género en América
Latina [Women and Politics: The Impact of Gender Quotas in Latin America]
(Stockholm: International IDEA and FLACSO-Chile, 2008)
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Gender Links (ed.), 7his Seat is Taken: Elections and the Under-representation of
Women in Seven Southern African Countries (Johannesburg: Electoral Institute
for Sustainable Democracy in Africa, 2010)
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International IDEA, Women in Parliaments: Beyond Numbers (Stockholm:
International IDEA, 2005)

International IDEA, Designing for Equality: Best-fit, Medium-fit and Non-favourable
Combinations of Electoral Systems and Gender Quotas (Stockholm: International
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International IDEA, Gender and Political Parties: Far from Parity (Stockholm:
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International Republican Institute (IR), Southern Sudan Legislative Assemblies: A
Legislaror’s Guide to Gender Politics (Washington, D.C.: IRI, 2010)

Kanakuze, J., Quotas in Practice: The Challenge of Implementation and Enforcement
in Rwanda (Stockholm: International IDEA, 2003)

National Democratic Institute (NDI), Democracy and the Challenge of Change:
Training Modules to Increase Women’s Political Participation (Washington, D.C.:
NDI, 2013)

Siemienska, R., ‘Gender Party Quotas in Poland’, in 7he Implementation of Quotas:
European Experiences, paper presented at the International IDEA/CEE Network
for Gender Issues Conference, 2004

United Nations (UN), Women and Elections: Guide to Promoting the Participation of
Women in Elections, 2005

United Nations Development Programme (UNDP), Electoral Financing to Advance
Women’s Political Participation: A Guide for UNDP Support, 2007, available at
<http://iknowpolitics.org/sites/default/files/electoral _financing-en-ebook.pdf>,
accessed 16 July 2014

United Nations Development Programme (UNDP) Sudan, Handbook for Women
Candidates: a Toolkit for Election Campaigning and Public Speaking, available
at <http://old.iknowpolitics.org/files/UNDP_Women_Booklet_ENG.pdf>,
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Notes

! United Nations Entity for Gender Equality and the Empowerment of Women
(UN Women), <http://www.un.org/womenwatch/osagi/conceptsandefinitions.
htm>, accessed 10 February 2014.

2 World Bank Databank, <http://data.worldbank.org/indicator/SP.POP.TOTL.
FE.ZS>, accessed 10 February 2014.

3 For more information see the IPU website at <http://www.ipu.org/wmn-e/
world.htm>, accessed 10 February 2014.
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Protocol to the African Charter of Human and Peoples’ Rights on the Rights
of Women in Africa, Art. 9(1)b.

ACDEG, Art. 29.3; ECOWAS Supplementary Protocol, Art. 2.3.

For more information, see the IPU website at <http://www.ipu.org/wmn-e/
classif.htm>, accessed 17 November 2013.
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Chapter 8. Equal
Opportunities for Minorities
and Marginalized Groups

Overview

Effective representation for minorities and marginalized groups in the electoral
process has been long neglected, in part because the UN human rights system
currently lacks a comprehensive definition of ‘minorities’. Through article
27 of the ICCPR, the Declaration on the Rights of Persons Belonging to
National or Ethnic, Religious and Linguistic Minorities,' the UN General
Assembly (UNGA) potentially limits the definition of minorities to these
four groups. In his proposed definition of ‘minority’, the Special Rapporteur
of the UN Sub-Commission on Prevention of Discrimination and Protection
of Minorities focuses on ‘numerically inferior’ groups in a ‘non-dominant
position’.? International IDEA promotes the use of ‘marginalized groups’ as
a definition that better encapsulates discrimination that also affects groups
that are not in a numerical minority. The questions identified in the following
Table of Jurisprudence are formulated within this paradigm, aiming to cover
all situations of marginalization, although they refer directly to concerns
related to UN terminology on the representation of ‘minorities’.

In this context, the following Table of Jurisprudence proposes a comprehensive
coverage of minority and marginalized group rights through a combined
interpretation of the ICCPR and the ICERD. The rights of minorities and
marginalized groups are covered by ICCPR article 14, which protects equality
under the Law, as well as by article 26, which prohibits discrimination.
Articles 1 and 5 of the ICERD, however, go beyond the negative obligation
not to discriminate: they require minorities and marginalized groups to
be positively enabled to compete on an ‘equal footing’. To promote the
representation of minority groups, special measures, akin to those discussed
in relation to the participation of women in Chapter 7, can be considered.
Hence, this combined interpretation advocates taking a proactive approach
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to legal frameworks for elections. It goes beyond assuring equal opportunities
in voter and candidate registration, or through reserved seats, and requires
continuous support through access to the electoral campaign, media and
public resources.

Thus, electoral systems are often designed to enhance minority representation.
Large district magnitudes tend to encourage parties ‘to nominate candidates
from minorities on the basis that balanced tickets will increase their electoral
odds. In PR systems, low or no thresholds can also facilitate the representation
of otherwise under-represented or unrepresented groups’.’ Similarly,
specific regions can be expressly over-represented to facilitate the increased
representation of geographically concentrated groups. Electoral boundaries
can also be adjusted to promote the representation of particular groups.
However, the manipulation of any electoral system in order to promote or
protect minority representation is often controversial.

In plurality/majority systems, seats in the legislature are sometimes set aside for
minorities and communal groups. Representatives who benefit from reserved
seats are usually elected in much the same manner as other representatives, but
are sometimes elected only by members of the particular minority community
designated in the electoral law. This requires a communal voter list or roll—a
separate register of electors for whom the qualification for registration is a
determinable criterion.” While certain communal voter list arrangements
give the task of determining who falls into which category to some form
of registration body, others give this choice to the individual. Many such
communal voter lists’ arrangements have been abandoned after it became clear
that communal electorates, while guaranteeing group representation, often
had the perverse effect of undermining the path of accommodation between
different groups—potentially creating minorities within minorities—since
they offered no incentives for political intermixing between communities.

The Guidelines address the equal representation of minoritiesand marginalized
groups from a holistic perspective that encompasses crucial components of
the electoral process with several references to the ICERD and UNCAC to
complement ICCPR-based jurisprudence. While advocating mainstreaming
their rights throughout the electoral process by inserting specific references
into the relevant chapters, the following Table of Jurisprudence highlights the
specific issues that legal frameworks are required to consider concerning the
rights of minorities and marginalized groups, in accordance with new ways of
reading international treaties and jurisprudence. The referenced obligations
are: Freedom from Discrimination and Equality under the Law, States Must
Take Necessary Steps to Give Effect to Rights, the Right and Opportunity to
be Elected, Equal Suffrage, the Right and Opportunity to Vote, Transparency
and the Right to Information, and the Right and Opportunity to Participate
in Public Affairs.
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Table of Jurisprudence

8. Equal Opportunities for Minorities and Marginalized Groups

8.1 Does the legal framework protect the civil rights of minorities?

Freedom from Discrimination and Equality under the Law

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.

ICERD, Art. 5: In compliance with the fundamental obligations laid down in article 2 of this Convention,
States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee
the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the
law, notably in the enjoyment of the following rights: (a) The right to equal treatment before the tribunals and
all other organs administering justice; (b) The right to security of person and protection by the State against
violence or bodily harm, whether inflicted by government officials or by any individual group or institution;
(c) Political rights, in particular the right to participate in elections—to vote and to stand for
election—on the basis of universal and equal suffrage, to take part in the Government as well
as in the conduct of public affairs at any level and to have equal access to public service; (i) The
right to freedom of movement and residence within the border of the State; (i) The right to leave any country,
including one’s own, and to return to one's country; (iii) The right to nationality; (vii) The right to freedom
of thought, conscience and religion; (viii) The right to freedom of opinion and expression; (ix) The right to
freedom of peaceful assembly and association; (v) The right to education and training.

A/HRC/17/40/Add.2 (SR on contemporary forms of racism, racial discrimination, xenophobia and related
forms of intolerance, 2011), Singapore, p. 76: In light of General Recommendation No. 30 (2004) on non-
citizens of the Committee on the Elimination of Racial Discrimination, the Special Rapporteur recommends
that the constitutional provisions restricting certain human rights to Singaporean citizens—
including the right to non- discrimination on the ground of religion, race, descent or place of birth in any law
or in the appointment to any employment under a public authority, the rights in respect to education and the
freedom of speech, assembly and association—be revised to extend equal human rights protection to
all individuals residing in Singapore, including non-citizens.

A/HRC/RES/15/21 (2010), p. 1: [The Human Rights Council] calls upon States to respect and fully protect
the rights of all individuals to assemble peacefully and associate freely, including in the context
of elections, and including persons espousing minority or dissenting views or beliefs, human
rights defenders, trade unionists and others, including migrants, seeking to exercise or to promote these
rights, and to take all necessary measures to ensure that any restrictions on the free exercise of the rights to
freedom of peaceful assembly and of association are in accordance with their obligations under international
human rights law.

CERD/C/PRY/C0/1-3, Paraguay (2011), p. 15: The Committee recommends that the State party adopt
the necessary reforms, including legal and administrative measures, to ensure that the domestic
justice system has effective and sufficient means of protecting indig and afro-d dent
communities’ rights, including effective mechanisms for lodging complaints.

CERD/C/64/C0/4, Libya (2004), p. 16: Noting that the State party has not provided information on the
practical implementation of Art. 6 of the Convention, the Committee recommends that the State party raise
the awareness of the population on their rights under the Convention, including their right to
an effective remedy, and to sensitize the police and judicial authorities to the issue of racial
discrimination.

A/HRC/4/32/Add.3 (SR on the situation of human rights and fundamental freedoms of indigenous people,
2007), Kenya, p. 94: The Government, through the Electoral Commission of Kenya, should regulate the
nomination of members of Parliament by political parties, in particular to ensure adherence to the
constitutional provisions on the need to take into account special interest groups in those
nominations.
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8.2 Are there anti-discrimination provisions?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

ICERD, Art. 4: States Parties condemn all propaganda and all organizations which are based on ideas or
theories of superiority of one race or group of persons of one colour or ethnic origin, or which attempt to
justify or promote racial hatred and discrimination in any form, and undertake to adopt immediate and positive
measures designed to eradicate all incitement to, or acts of, such discrimination and, to this end, with due
regard to the principles embodied in the Universal Declaration of Human Rights and the rights expressly
set forth in article 5 of this Convention, inter alia: (a) Shall declare an offence punishable by law all
dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination,
as well as all acts of violence or incitement to such acts against any race or group of persons
of another colour or ethnic origin, and also the provision of any assistance to racist activities,
including the financing thereof; (b) Shall declare illegal and prohibit organizations, and also
organized and all other propaganda activities, which promote and incite racial discrimination,
and shall recognize participation in such organizations or activities as an offence punishable by
law; (c) Shall not permit public authorities or public institutions, national or local, to promote or incite racial
discrimination.

A/HRC/15/18 (WG on people of African descent, 2010), United States of America, p. 82: The Working Group
[...Jrecommends that the particular history and context of people of African descent be taken into account in
developing relevant legislation and when designing specific and holistic programmes and other remedies to
address racial discrimination directed at this population group. The very procedure of, for instance, adopting
a separate anti-discrimination law might assist the process of reviewing some older legislation,
particularly those relating to slavery and electoral rights. Furthermore, such an act would be an
appropriate instrument to regulate affirmative measures and positive actions as well to shift the
burden of proof and the general use of statistics in cases of discrimination brought before courts.
Such new legislation, together with the ratification of the mentioned international treaties, would represent
a powerful tool in combating discrimination of any sort and on any level.

8.3 Are there any provisions that discriminate against indigenous communities?

Freedom from Discrimination and Equality under the Law

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.

ICERD, Art 1(1): In this Convention, the term ‘racial discrimination’ shall mean any distinction, exclusion,
restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose
or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal foeoting, of human
rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.

CCPR/C/HUN/CO/5, Hungary (2010), p. 22: The Committee is concerned at the legal requirement provided
by Act LXXVII of 1993 on the Rights of National and Ethnic Minorities which prescribes that only those
groups of people who represent a numerical minority and have lived in the territory of the State party for
at least one century will be considered a minority or ethnic group under the terms of this Act (arts. 26 and
27). The State party should consider repealing the condition that a minority group should be able to
demonstrate that it has lived in the territory of the State party for at least a century in order to be
recognized as a national or ethnic minority group. The State party should ensure that the conditions
for State recognition of minority groups are in line with the Covenant, particularly article 27 as expounded
by General Comment No. 23 of the Committee, so that nomadic and other groups that do not satisfy the
requirement due to their lifestyle are not excluded from the full protection of the law.
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CERD/C/MEX/C0/16-17, Mexico (2012), p. 16: It also notes with concern the lack of information on the
political participation of people of African descent (art. 5(c)). [...] The Committee recommends that the
State party redouble its efforts to ensure the full participation of indigenous people, especially
women, in all decision-making institutions, particularly in representative institutions and those
dealing with public matters, and that it take effective measures to ensure that all indigenous
peoples participate at every level of the administration. The Committee also exhorts the State
party to take steps to ensure the participation of people of African descent in political and public affairs. In
both cases, the Committee recommends that the State party take special measures or affirmative action,
in accordance with the Convention and General Recommendation No. 32 (2009) of the Committee, on the
meaning and scope of special measures in the Convention.

CCPR/C/NIC/C0O/3, Nicaragua (2008), p. 20: While the Committee notes that the State party has partly
complied with the ruling by the Inter-American Court of Human Rights in the YATAMA case, it regrets that
it has not undertaken the necessary legislative reform to introduce a simple legal remedy ensuring that
indigenous and ethnic communities in the autonomous regions can take effective partin elections with
due regard for their traditions, conventions and customs (Arts. 25 and 27).

8.4 Are there provisions to monitor the effective political participation of
minorities?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CCPR/C/FRA/CO/4, France (2008), p. 12: The Committee notes that the State party has failed to provide any
statistical information that would allow the empirical assessment of effective access to private and public
employment, public services, and political participation, on the part of persons belonging to racial, ethnic or
national minorities, as well as members of different religious communities. The Committee observes that
the absence of this information can mask problems of de facto discrimination, and impede the
design of appropriate and effective public policies to combat all forms of racial and religious
discrimination (Arts.2, 25,26 and 27). The State party should collectand report adequate statistical
data, disaggregated on the basis of racial, ethnic, and national origin, in order to enhance the
effectiveness of its efforts aimed at ensuring equal opportunity to persons helonging to these
minority groups, and to meet the reporting guidelines of the Committee.

A/HRC/19/54/Add.2 (SR on human rights of IDPs, 2012), Kenya, Summary: The Special Rapporteur noted
key remaining challenges, including the lack of a policy and legislative framework, of comprehensive,
efficient and disaggregated data-collection systems, and of sufficient operational and institutional
capacity.

A/HRC/15/18 (WG on People of African Descent, 2010), United States of America, p. 82: The Working Group
recommends that the particular history and context of people of African descent be taken into account in
developing relevant legislation and when designing specific and holistic programmes and other remedies to
address racial discrimination directed at this population group. The very procedure of, for instance, adopting
a separate anti-discrimination law might assist the process of reviewing some older legislation, particularly
those relating to slavery and electoral rights. Furthermore, such an act would be an appropriate instrument
to regulate affirmative measures and positive actions as well to shift the burden of proof and the
general use of statistics in cases of discrimination brought before courts. [..].

CERD/C/IND/CQ/19, India (2007), p. 17: [...] The Committee recommends to the State Party to effectively
enforce the reservation policy; to ensure the rights of members of scheduled castes and scheduled and other
tribes to freely and safely vote and stand for election and to fully exercise their mandate if elected to their
reserved seats; to apply reservation policy to all categories of public service posts, including the highest, and
to extend it to the judiciary; to ensure adequate representation of scheduled castes, scheduled and
other tribes and ethnic minorities in Union, State and local governments and legislatures; and to
provide updated statistical data on such representation in its next periodic report.
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8.5 Does the electoral system and/or boundary delimitation disadvantage
minorities?

Right and Opportunity to be Elected; States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (b) To vote and te be elected at genuine
periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors.

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

CCPR, GC 25, p. 21:[...] The drawing of electoral boundaries and the method of allocating votes should not
distort the distribution of voters or discriminate against any group and should not exclude or restrict
unreasonably the right of citizens to choose their representatives freely.

A/HRC/13/23 (IE on minority issues, 2010), Afghanistan, p. 70: Unless the minority population
constitutes a majority in an electoral district, the election of representatives of minority-based
parties is more likely to be successful under proportional representation systems, where the
cumulative votes of minorities are taken into account. Reducing the registration requirements for
political parties may facilitate the creation of new minority-focused parties. p. 71: Minorities
also face challenges when participating in majority parties. Even if they do address minority issues,
majority parties may not prioritize in their broader agendas, or may lose sight of, those issues
important to minority communities. [...] Where the electoral system requires parties to present a list
of candidates for election, as opposed to single-candidate constituencies, there may be a legal or policy
requirement that the list be ethnically mixed or have a minimum number of minority candidates.
Other special measures may be applied, especially to facilitate the election of women candidates. p. 73:
Some types of electoral systems may be more conducive than others to the election of minority
representatives, and mechanisms specifically designed to enhance minority representation may
also be incorporated into the electoral system. [...] As a matter of general principle, therefore, each
voter has one vote. However, in certain circumstances, in particular where the minority is small and as a
special measure to improve the integration of a minority into the political system, members of minorities
may have the right to vote for both a minority representative with a reserved seat and a general
non-minority representative.

A/HRC/13/25, (Forum on Minority Issues 2010), p. 15: At the national level, a proportional representation
system or some other electoral design should be putin place, where practicable, to increase opportunities
for minorities to participate effectively in State-wide political life. Conversely, Governments should
not change the electoral system or electoral boundaries in a way that would be likely to weaken
minority representation.

8.6 Are there special measures to promote the representation of minorities?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

ICERD, Art. 1(4): Special measures taken for the sole purpose of securing adequate advancement
of certain racial or ethnic groups or individuals requiring such protection as may be necessary in
order to ensure such groups or individuals equal enjoyment or exercise of human rights and fundamental
freedoms shall not be deemed racial discrimination, provided, however, that such measures do not, as
aconsequence, lead to the maintenance of separate rights for different racial groups and that they shall not
be continued after the objectives for which they were taken have been achieved.

ICERD, Art. 2(2): States Parties shall, when the circumstances so warrant, take, in the social, economic,
cultural and other fields, special and concrete measures to ensure the adequate development and
protection of certain racial groups or individuals belonging to them, for the purpose of guaranteeing
them the full and equal enjoyment of human rights and fundamental freedoms. These measures shall in no
case entail as a consequence the maintenance of unequal or separate rights for different racial groups after
the objectives for which they were taken have been achieved.
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CCPR/C/FRA/CO/4, France (2008), p. 26: The Committee notes with concern that persons belonging to racial,
ethnic or national minorities are rarely selected for representative bodies, including the National Assembly,
and may occupy few positions in the police, the public administration and the judiciary (articles 2, 25 and
26). The State party should facilitate the participation of persons who are members of minority
groups in publicly elected bodies, including the National Assembly and local government. In
particular, the State party should seek ways to increase the number of candidates belonging to
minorities included in the list of political parties running for elections ...

A/HRC/13/23 (IE on minority issues , 2010), Afghanistan, p. 47: Arguments for special measures which could
ensure the participation of minorities in public bodies are based on the fact that because of their smaller
number, minorities can hardly ever determine the outcome of decisions in a majoritarian democracy. In
practice, minorities tend to be outvoted, unable to secure representation proportionate with their numbers,
thus denying them an effective voice in the public and political life of states. The rationale for special
measures is not, as is frequently perceived, to create a privileged position for minorities, but
rather to level the playing field, placing minorities in the same position as majorities. Being
involved in national political and social processes, contributing to policymaking and participating in (and
benefiting from) public services should help to counter marginalization and alienation. States that welcome
the participation and integration of minorities tend not only to be more stable, but also more prosperous.

CCPR/C/TKM/CO/1, Turkmenistan (2012), p. 22: The Committee is concerned at the limited access of ethnic
minorities to employment in the public sector and in decision-making bodies. The Committee is concerned
at reports of the alleged use of a forced assimilation policy of ‘“Turkmenisation’, which seriously reduces
opportunities for ethnic minorities in the fields of employment, education and political life (Arts. 25, 26 and
27). The State party should strengthen its efforts to promote the participation of minority groups in
public life and decision-making bodies by, inter alia, adopting temporary special measures. The
State party is requested to provide in its second periodic report data disaggregated by ethnic groups on the
representation of minority groups in public office and decision-making positions.

CERD/C/KAZ/C0/4-5, Kazakhstan (2010), p. 11: The Committee is concerned about the limited participation
of minorities in political life and decision-making at both national and regional levels, and in particular
their continuing under-representation in both houses of parliament, i.e. Majilis and Senate. The Committee
notes that the process of selection and appointment of assembly members and of nine deputies to the
lower chamber of the parliament from the assembly of people of Kazakhstan may not be fully based on the
principle of representativeness and election by ethnic minority groups themselves.

CERD/C/HRV/CO/8, Croatia (2009), p. 16: The Committee welcomes the measures taken by the State
party to ensure fair and adequate representation of minorities in central, regional, and local
administration, police force, and the judiciary and notes the results achieved so far, such as the election of
a member of the Roma minority to the national parliament.

CCPR/C/HUN/CO/5, Hungary (2010), p. 20: The State party should consider re-introducing the allocation of
reserved seats to national and ethnic minorities in order to improve their participation in the conduct
of public affairs.

A/HRC/7/23/Add.2 (IE on minority issues, 2008), France, p. 95: Political Parties in France should seek
ways to increase the number of persons belonging to minorities that win election to national,
regional and local government structures.

A/HRC/13/25 (Forum on Minority Issues, 2010), p. 10: Governments should take effective measures
to end discrimination. They should consider, for instance, instituting independent monitoring and
complaints mechanisms designed to prevent discrimination in voting, vote fraud, intimidation
and similar acts that inhibit the effective participation of all, especially members of minorities,
in electoral activities. Such mechanisms might include, inter alia, ombudspersons, independent
electoral commissions and/or free legal services. These mechanisms should be made available
in the geographic regions and languages of minority communities, and should be adequately
resourced.

8.7 Do voter eligibility criteria discriminate against minorities?

Freedom from Discrimination and Equality under the Law

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.
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CCPR/C/USA/CO/3, United States of America (2006), p. 35: The Committee is concerned that about
five million citizens cannot vote due to a felony conviction, and that this practice has significant racial
implications. The Committee also notes with concern that the recommendation made in 2001 by the
National Commission on Federal Election Reform that all states restore voting rights to citizens who have
fully served their sentences has not been endorsed by all states. The Committee is of the view that general
deprivation of the right vote for persons who have received a felony conviction, and in particular those who
are no longer deprived of liberty, do not meet the requirements of articles 25 of 26 of the Covenant, nor
serves the rehabilitation goals of article 10 (3). The State party should adopt appropriate measures to ensure
that states restore voting rights to citizens who have fully served their sentences and those who have been
released on parole. The Committee also recommends that the State party review regulations relating to
deprivation of votes for felony conviction to ensure that they always meet the reasonableness test of article
25. The State party should also assess the extent to which such regulations disproportionately
impact on the rights of minority groups and provide the Committee with detailed information in this
regard.

A/HRC/15/18 (WG on people of African descent, 2010), United States of America, p. 73: The second
challenge is that at any given time, 5.3 million American citizens are denied the right to vote because
of criminal convictions and Americans of African descent constitute a disproportionately large
percentage of this electorally disenfranchised population.

CERD/C/JOR/C0/13-17, Jordan (2012), p. 13: While noting as positive the State party’s 2010 election law
which increases the number of seats representing urban districts, where most Jordanians of Palestinian
origin reside, the Committee is concerned that the current structure of the State party’s parliament remains
disproportionately imbalanced in favour of rural districts. The Committee is further concerned that, as non-
citizen residents, Jordan's large refugee population remains unable to participate in the political
processes and decision-making in the State party [..]. The Committee recommends that the State party
consider further amendments to its election law and apportionment of parliamentary seats to facilitate
proportionate representation of Jordanians of all ethnic origin as well as non-national residents in its politics
and decision making.

8.8 Does the legal framework provide effective measures to include minorities
on the voter register?

Right and Opportunity to Vote; States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 25: Every citizen shall have the right and the oepportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (b) To vote and to be elected at genuine periodic
elections which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the
free expression of the will of the electors.

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

ICERD, Art. 5: [...] States Parties undertake to prohibit and to eliminate racial discrimination in all its forms
and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to
equality before the law, notably in the enjoyment of the following rights: (c) Political rights, in particular the
right to participate in elections—to vote and to stand for election—on the basis of universal and equal
suffrage, to take part in the Government as well as in the conduct of public affairs at any level and to have
equal access to public service; (d)(iii) The right to nationality.

CCPR/C/NIC/CO/3, Nicaragua (2008), p. 20: While the Committee notes that the State party has partly
complied with the ruling by the Inter-American Court of Human Rights in the YATAMA case, it regrets that
it has not undertaken the necessary legislative reform to introduce a simple legal remedy ensuring that
indigenous and ethnic communities in the autonomous regions can take effective partin elections with
due regard for their traditions, conventions and customs (Arts. 25 and 27).

A/HRC/7/19/Add.5 (SR on racism, racial discrimination, xenophobia and related forms of intolerance, 2008),
p. 110: Measures undertaken by the government and implemented by the Central Electoral Board, including
via the establishment of a separate birth registration regime for newborns of Haitian descent,
onerous requirements for late registration of births, or denial or revocation of cédulas belonging to peaple
born in the Dominican Republic, constitute acts which deny constitutionally granted citizenship to
persons belonging to this minority group, along with their children, thus rendering them stateless [...].
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CCPR/C/79/Add.93, Israel (1998), p. 27: The Committee is concerned that Arab women citizens of Israel
have in some cases been required to relinquish their citizenship should they marry a Palestinian and
apply for residence in the occupied territories. It welcomes the Israeli Government's response that this policy
no longer applies and recommends that those already affected be made fully aware of the relevant legal
provisions and that their status be restored.

A/HRC/13/25 (Forum on Minority Issues, 2010), p. 26: Where citizenship is a requirement for voting,
election to political office or appointment to a position in the public service, there should be a reasonable
process for attaining such citizenship that is clearly defined, widely communicated and non-
discriminatory with regard to race, ethnicity or religion. The process should not be prohibitive or
present deterrents, such as being unduly lengthy, costly or otherwise burdensome for persons who meet
the requirements.

CCPR/C/ALB/CO2, Albania (2013), p. 23: (e) Ensure that all Roma people have identity cards so as to
facilitate their right to vote.

CERD/C/COG/CO/9, Congo (2009), p. 17: The Committee notes with concern that the level of registration
of births among indigenous people is low and that some indigenous people lack identity
documents. The Committee recommends that the State party redouble its efforts to ensure that all births
among indigenous peoples are registered and that such registered individuals are provided
with personal identity documents. The Committee encourages the State party to bring civil status
registration centres closer to the communities where indigenous people live (art. 5 (d))

CCPR/C/HUN/CO/5, Hungary (2010), p. 21: The Committee is concerned at the administrative shortcomings
of the minority election register, and the self-government system, which, inter alia, renders it obligatory
for minorities to register their ethnic identity, and, therefore, deters those who do not wish their ethnic
identity to be known, or have multiple ethnic identities, from registering in particular elections (arts. 2 and
25). The State party should adopt measures to address the shortcomings of the minority election register,
and the minority self-government system in general, in order to ensure that it does not deter and
disenfranchise minorities from participating in minority self-government elections.

8.9 Are electoral laws and election materials translated into minority and local
languages, and made widely available?

Transparency and the Right to Information

ICCPR, Art. 19(2): Everyone shall have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in
writing or in print, in the form of art, or through any other media of his choice.

UNCAC, Art. 10: Taking into account the need to combat corruption, each State Party shall, in accordance
with the fundamental principles of its domestic law, take such measures as may be necessary
to enhance transparency in its public administration, including with regard to its organization,
functioning and decision-making processes, where appropriate. Such measures may include, inter alia:
(a) Adopting procedures or regulations allowing members of the general public to obtain, where
appropriate, information on the organization, functioning and decision-making processes of its
public administration and, with due regard for the protection of privacy and personal data, on decisions
and legal acts that concern members of the public.

UNCAC, Art. 13(1): Each State Party shall take appropriate measures, within its means and in accordance
with fundamental principles of its domestic law, to promote the active participation of individuals
and groups outside the public sector, [...] in the prevention of and the fight against corruption and to raise
public awareness regarding the existence, causes and gravity of and the threat posed by corruption. This
participation should be strengthened by such measures as: (b) Ensuring that the public has effective
access to information.

ICCPR, Art. 27: In those States in which ethnic, religious or linguistic minorities exist, persons belonging
to such minorities shall not be denied the right, in community with the other members of their
group, to enjoy their own culture, to profess and practise their own religion, or to use their own
language.
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CCPR, GC 25, p. 12: Positive measures should be taken to overcome specific difficulties, such as illiteracy,
language barriers, poverty, orimpediments to freedom of movement which prevent persons entitled to vote
from exercising their rights effectively. Information and materials about voting should be available in
minority languages. Specific methods, such as photographs and symbols, should be adopted to ensure that
illiterate voters have adequate information on which to base their choice. States parties should indicate in
their reports the manner in which the difficulties highlighted in this paragraph are dealt with.

CCPR, GC 34, p. 25: A norm, to be characterized as a ‘law’, must be formulated with sufficient precision
to enable an individual to regulate his or her conduct accordingly and it must be made accessible to the
public[...].

CCPR/C/UNK/CO/1, Serbia (2006), p. 8: [...] UNMIK, in cooperation with PISG (Provisional Institutions of
Self-Government), should ensure that any new law or regulation specifies which formerly applicable laws
or provisions are being replaced, that laws and regulations are made accessible to the public in all
official languages of Kosovo via the Official Gazette and the internet, and that former Yugoslav laws that
continue to be applicable can be consulted easily [....].

CERD/C/MUS/CQ/15-19, Mauritius (2013), p. 20: The Committee requests the State party to ensure
that proper status is given to the languages spoken by the various groups of the population.
The Committee also calls on the State party to eliminate language barriers to equality and to the
enjoyment of civil and political rights as well as economic, social and cultural rights, in particular the
right to education.

A/HRC/13/25 (Forum on Minority Issues, 2010), p. 19: There should be no prohibition or unreasonable
restriction placed on the use of any minority language during election campaigns, although
language use should naturally be determined by assessing how the broadest constit
possible may be reached. As faras possible, electoral authorities should provide voting information
in both the official language and those minority languages used by voters in the areas where they
are concentrated.

8.10 Are there provisions prescribing civic and voter education concerning
minority rights?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

ICERD, Art. 5: In compliance with the fundamental obligations laid down in article 2 of this Convention,
States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee
the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the
law, notably in the enjoyment of the following rights: (c) Political rights, in particular the right to participate
in elections—to vote and to stand for election—aon the basis of universal and equal suffrage, to take part
in the Government as well as in the conduct of public affairs at any level and to have equal access to public
service; (e)(v) The right to education and training.

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.

CERD/C/64/C0/5 (CERD, 2004), Nepal, p. 17: The Committee urges the State party to engage in efforts
to promote awareness among the general public, as well as among members of disadvantaged
communities, of the importance of their active participation in public and political life. The
Committee recommends that the State party continue to enforce special measures to guarantee to
members of disadvantaged groups the right to participate in elections, to vote and stand for
election, and to have due representation in government, legislative bodies and the judiciary.

A/HRC/13/25 (Forum on Minority Issues, 2010), p. 23: States should ensure that all mechanisms,
procedures and institutions established to promote and increase the political participation of
persons belonging to minorities take into account the specific needs of minority women, as well
as those of other groups within minority communities potentially subjected to intersectional
discrimination, such as minorities with disabilities.
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8.11 Are there measures to ensure equal access, and the provision of polling
stations and polling materials to minority areas?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

ICCPR, Art. 26: All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.

ICERD, Art. 5: In compliance with the fundamental obligations laid down in article 2 of this Convention,
States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee
the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the
law, notably in the enjoyment of the following rights: (c) Political rights, in particular the right to participate
in elections—to vote and to stand for election—on the basis of universal and equal suffrage, to take part in
the Government as well as in the conduct of public affairs at any level and to have equal access to public
service.

CCPR/C/ 92, The former Yugoslav Republic of Macedonia (2008), p. 18: The Committee notes with concern
alleged irregularities during the local elections in 2005, including the inadequate supply of ballot papers
to some minority groups, while noting the efforts of the State party to address these problems (Art. 25).
The State party should take measures to ensure that future elections are conducted in a manner fully
guaranteeing the free expression of the will of the electors.

8.12 Do conditions for candidate registration disadvantage or exclude
minorities?

Right and Opportunity to be Elected

ICCPR, Art. 25: Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: (b) To vote and to be elected at genuine
periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors.

A/HRC/13/23 (IE on minority issues, 2010), Afghanistan, p. 60: Linking political participation
exclusively with ethnic identity by requiring that candidates standing for election be members
of certain ethnic groups and that voters belonging to certain ethnic groups be allowed to vote only for
candidates from their respective groups can be detrimental to the effective political participation of
minorities. As previously noted, language proficiency requirements imposed on candidates can
also negatively impact the effective participation of persons belonging to minorities and in certain
cases have been deemed illegal by human rights bodies and courts.

A/HRC/13/25 (Forum on Minority Issues, 2010), p. 18: Literacy, language, religious or other
requirements that exclude minorities from the right to vote or to stand for elected office at
the national, regional or local level should be removed, as they may breach the prohibition of
discrimination and result in minorities not being able to participate effectively in political life.

8.13 Does the law establish effective remedies and sanctions to ensure
compliance with TSMs?

States Must Take Necessary Steps to Give Effect to Rights

ICCPR, Art. 2(2): Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.
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